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INVITATION TO TENDER

Procuring Name and Contact Addresses of Procuring Entity
Managing Director

National Housing Corporation

Agha Khan Walk, Nairobi

P.O.Box 30257 00100 Nairobi

info@nhckenya.go.ke

Invitation to Tender (ITT) No. NHC/TECH/009/2022-23

Tender Name: Tender Document for Provision of Borehole and Water Pump Maintenance Services
under Framework Agreement

The National Housing Corporation (NHC) invitessealedtendersforProvision of Borehole and Water Pump
Maintenance Services under Framework Agreement.

Tenderingwillbeconductedunderopencompetitivemethod(National/open Tender). Tendering is open to all qualified
and interested Tenderers.

Tenderingis also opentoall eligible and qualified SmallandMediumEnterprisesregisteredappropriatelywith AGPO
for competitive bidding.

Qualifiedandinterestedtenderersmayobtain further
informationandinspecttheTenderDocumentsduringofficehours0900 to 1500 hours at the address given below.

Acomplete set of tender documents maybe purchased or obtained by interested tenders upon payment of a non-
refundable fees of Kenyashillings.1,000/- (One Thousand Shillings)only payable at the Co-operative Bank, Co-op
House Branch A/c No. 01136006210301. Tender documents maybe obtained electronically from the Website
www.nhckenya.go.ke or www.tenders.go.ke.Tender documents obtained electronically will be free of charge.

Tenderdocumentsmaybeviewedanddownloadedforfreefromthewebsite (www.tender.go.ke or
www.nhckenya.go.ke). Tendererswhodownloadthetenderdocumentmustforwardtheirparticularsimmediatelyto(info
(@nhckenya.go .ke)tofacilitateanyfurtherclarificationoraddendum.

AllTendersmustbeaccompaniedbya‘“tenderSecurity” of Kenya Shillings Fifty Thousand (Kshs.50,000) from a
reputable bank in Kenya valid for 180days from the date of tender opening.

TheTenderershallchronologicallyserializeallpagesofthetenderdocumentssubmitted.

Completed tenders must be delivered to the address below on or before Friday 13" January 2023 at 11.00am.
Electronic Tenderswill or will not bepermitted.

Tenderswillbeopenedimmediatelyafterthedeadlinedateandtimespecifiedaboveoranydeadlinedateandtimespecifiedla
ter.TenderswillbepubliclyopenedinthepresenceoftheTenderers'designatedrepresentativeswhochoosetoattendatthead
dressbelow.

Late tenders will be rejected.

Theaddressesreferredtoaboveare:

Managing Director

National Housing Corporation
Agha Khan Walk, Nairobi
P.O.Box 30257 00100 Nairobi
info@nhckenya.go.ke



Address for Submission of Tenders.
Managing Director

National Housing Corporation

Agha Khan Walk, Nairobi

P.O.Box 30257 00100 Nairobi

NHC Building Ground Floor
info@nhckenya.go.ke

Address for Opening of Tenders.
National Housing Corporation
Agha Khan Walk, Nairobi
P.O.Box 30257 00100 Nairobi
NHC Building 10th Floor
info@nhckenya.go.ke

Head of Procurement
For: Ag. Managing Director




PART 1 - TENDERING PROCEDURES



SECTION L:INSTRUCTIONS TO TENDERERS
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General Provisions
Scope of Tender

The Procuring Entity as defined in the TDS invites tenders for Provision of Borehole and Water Pump
Maintenance Services under Framework Agreement, as specified in Section V, Supply Requirements.

Throughoutthistenderingdocument:

Theterm“inwriting”’meanscommunicatedinwrittenform(e.g.bymail,e-
mail,fax,includingifspecifiedinthe TDS,distributedorreceivedthroughtheelectronic-
procurementsystemusedbytheProcuringEntity)withproofofreceipt;

Ifthecontextsorequires,“singular’means‘‘plural’andviceversa;

“Day” means calendar day, unless otherwise specified as “Business
Day”.ABusinessDayisanydaythatisanofficialworkingdayoftheProcuringEntity.It excludes official public
holidays.

Fraud and Corruption
TheProcuringEntityrequirescompliancewiththeprovisionsofthePublicProcurementand AssetDisposalAct,2015,Se
ction62“Declarationnottoengageincorruption”. Thetendersubmittedbyapersonshallincludeadeclarationthatthepers
onshallnotengageinanycorruptorfraudulentpracticeandadeclarationthatthepersonorhisorhersub-contractorsarenot
debarred fromparticipatinginpublicprocurementproceedings.

TheProcuringEntityrequirescompliancewiththeprovisionsoftheCompetitionAct2010,regardingcollusivepracticesi
ncontracting. Anytendererfoundtohaveengagedincollusiveconductshallbedisqualifiedandcriminaland/orcivilsanct
ionsmaybeimposed.Tothiseffect, Tendersshallberequiredtocompleteandsignthe®CertificateofIndependentTender
Determination”annexedtotheFormofTender.

UnfairCompetitiveAdvantage-

Fairness
andtransparencyinthetenderprocessrequirethatthefirmsortheirAffiliatescompetingforaspecificassignmentdonotder
iveacompetitiveadvantagefromhavingprovidedconsultingservicesrelatedtothistender.

Eligible Tenderers

ATenderermaybeafirmthatisaprivateentity,anindividual,astate-

ownedenterpriseorinstitutionsubjecttol TT3.7,oranycombinationofsuchentitiesintheformofajointventure(JV)unde
ranexistingagreementorwiththeintenttoentering

tosuchanagreementsupportedbyaletterofintent. Publicemployeesandtheircloserelatives(spouses,children,brothers,
sistersandunclesandaunts)arenoteligibletoparticipateinthetender.

Inthecaseofajointventure,allmembersshallbejointlyandseverallyliablefortheexecutionoftheentireContractinaccor
dancewiththeContractterms.TheJVshallnominateaRepresentativewhoshallhavetheauthoritytoconductallbusinessf
orandonbehalfofanyandallthemembersoftheJ VduringtheTenderingprocessand,intheeventtheJ VisawardedtheCont
ract,duringcontractexecution. ThemaximumnumberofJVmembersshallbespecifiedinthe TDS.

PublicOfficersoftheProcuringEntity,theirSpouses,Child,Parent,BrothersorSister.Child,Parent, BrotherorSisterofa
Spousetheirbusinessassociatesoragentsandfirms/organizationsinwhichtheyhaveasubstantialorcontrollinginterests
hallnotbe eligible
totenderorbeawardedacontract. PublicOfficersarealsonotallowedtoparticipateinanyprocurementproceedings.

ATenderershall not have a conflict of
interest. AnyTendererfoundtohaveaconflictofinterestshallbedisqualified. ATenderermaybeconsideredtohaveaconfl
ictofinterestforthepurposeofthisTenderingprocess,iftheTenderer:

a) Directlyorindirectlycontrols,iscontrolledbyorisundercommoncontrolwithanotherTenderer;or
b) Receivesorhasreceivedanydirectorindirectsubsidyfromanothertenderer;or

¢) Hasthesame-representativeorownershipasanotherTenderer;or

d) Hasare a relationshipwithanothertenderer,directlyorthroughcommonthirdparties,thatputsitin a position
toinfluencetheTenderofanotherTenderer,orinfluencethedecisionsoftheProcuringEntityregardingthisTenderin
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Oranyofitsaffiliatesparticipatedasaconsultantinthepreparationofthedesignortechnicalspecificationsofthegood
sthatarethesubjectofthetender;or

Oranyofits
affiliateshasbeenhired(orisproposedtobehired)bytheProcuringEntityorProcuringEntityfortheContractimplem
entation;or

Wouldbeprovidinggoods,works,ornon-
consultingservicesresultingfromordirectlyrelatedtoconsultingservicesforthepreparationorimplementationofth
eprojectspecifiedinthe TDSITT1.1thatitprovidedorwereprovidedbyanyaffiliatethatdirectlyorindirectlycontrol
s,iscontrolledby,orisundercommoncontrolwiththatfirm;orhasaclosebusinessorfamilyrelationshipwithaprofess
ionalstaffoftheProcuringEntity(oroftheprojectimplementingagency,who:(i)aredirectlyorindirectlyinvolved in
the
preparationofthetenderingdocumentorspecificationsoftheContract,and/ortheTenderevaluationprocessofsuch
Contract;or(ii)wouldbeinvolvedintheimplementationorsupervisionofsuchContractunlesstheconflictstemming
fromsuchrelationshiphasbeenresolvedinamanneracceptabletotheProcuringEntitythroughouttheTenderingpro
cessandexecutionoftheContract.

Atenderershallnotbeinvolvedincorrupt,coercive,obstructive,collusiveorfraudulentpractice. Atendererthatispro
ventohavebeeninvolvedinanyofthepracticesshallbeautomaticallydisqualified.

AfirmthatisaTenderer(eitherindividuallyorasaJ] Vmember)shallnotsubmitmorethanoneTender,exceptforpermi
ttedalternativeTenders. This includes participation as a
subcontractor.Suchparticipationshallresultinthedisqualificationofall Tendersinwhichthefirmisinvolved.

ATenderermayhavethenationalityofanycountry,subjecttotherestrictionspursuanttolTT3.9. ATenderershallbed
eemedtohavethenationalityofacountryiftheTendererisconstituted,incorporatedorregisteredinandoperatesinco

nformitywiththeprovisionsofthelawsofthatcountry,asevidencedbyitsarticlesofincorporation(orequivalentdoc

umentsofconstitutionorassociation)anditsregistrationdocuments,asthecasemaybe. Thiscriterionalsoshallapply
tothedeterminationofthenationalityofproposedsubcontractorsorsubconsultantsforanypartoftheContractinclud
ingrelatedServices.

ATendererthathasbeendebarredbythePPR A fromparticipatinginpublicprocurementshallbeineligibletotenderor
beawardedacontract. ThelistofdebarredfirmsandindividualsisavailablefromthePPRA's website
www.ppra.go.ke

Tenderersthatarestate-
ownedenterprisesorinstitutionsmaybeeligibletocompeteandbeawardedaContract(s)onlyiftheyare(i)alegalpubl
icentityofthestateGovernmentand/orpublicadministration,(ii)financiallyautonomousandnotreceivinganysigni
ficantsubsidiesorbudgetsupportfromanypublicentityorGovernment,and(iii)operatingundercommerciallawand
vestedwithlegalrightsandliabilitiessimilartoanycommercialenterprisetoenableitcompetewithfirmsintheprivate
sectoronanequalbasis.Publicemployeesandtheircloserelativesarenot eligible toparticipateinthetender.

Tenderersmaybeineligibleiftheircountriesoforigin(a)asamatteroflaworofficialregulations,Kenyaprohibitscom
mercialrelationswiththatcountry,or(b)byanactofcompliancewithadecisionoftheUnitedNationsSecurityCounci
ItakenunderChapterVIloftheCharteroftheUnitedNations,Kenyaprohibitsanyimportofgoodsorcontractingforsu
pplyofgoodsorservicesfromthatcountry,oranypaymentstoanycountry,person,orentityinthatcountry. Atenderer

shallprovidesuchdocumentaryevidenceofeligibilitysatisfactorytotheProcuringEntity,astheProcuringEntitysha
llreasonablyrequest.

Tenderersshallprovidethequalificationinformationstatementthatthetenderer(includingallmembersofajointvent
ureandsubcontractors)isnotassociated,orhavebeenassociatedinthepast,directlyorindirectly, withafirmoranyofit
saffiliateswhichhavebeenengagedbytheProcuringentitytoprovideconsultingservicesforthepreparationofthede
sign,specifications,andotherdocumentstobeusedfortheprocurementofthegoodsunderthisInvitationfortenders.

WherethelawrequirestendererstoberegisteredwithcertainauthoritiesinKenya,suchregistrationrequirementssha
lIbedefinedinthe TDS

TheCompetitionActofKenyarequiresthatfirmswishingtotenderasJointVentureundertakingswhichmayprevent,
distortorlessencompetitioninprovisionofservicesareprohibitedunlesstheyareexemptinaccordancewiththeprovi
sionsofSection25oftheCompetitionAct,2010.JVswillberequiredtoseekforexemptionfromtheCompetitionAuth
ority. Exemptionshallnotbeaconditionfortender,butitshallbeaconditionofcontractawardandsignature. AJVtend
erershallbegivenopportunitytoseeksuchexemptionasaconditionofawardandsignatureofcontract. Applicationfo
rexemptionfromtheCompetitionAuthorityofKenyamaybeaccessedfromthewebsitewww.cak.go.ke.

AKenyantenderershallprovideevidenceothavingfulfilledhis/hertaxobligationsbyproducingacurrenttaxclearan
cecertificateortaxexemptioncertificateissuedbytheKenyaRevenue Authority.
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Eligible Goods and Related Services

AlltheGoodsandRelatedServicestobesuppliedundertheContractshallhavetheirorigininanycountrythatiseligibl
einaccordancewithITT3.9.

ForpurposesofthisITT,theterm®“goods”includescommodities,rawmaterial,machinery,equipment,andindustrial
plants;and“‘relatedservices” include servicessuchasinsurance,installation,training,andinitialmaintenance.

Theterm“origin”meansthecountrywherethegoodshavebeenmined,grown,cultivated,produced, manufacturedo
rprocessed;or,throughmanufacture,processing,orassembly,anothercommerciallyrecognizedarticleresultsthatd
ifferssubstantiallyinitsbasiccharacteristicsfromitscomponents.

Anygoods,worksandproductionprocesseswithcharacteristicsthathavebeendeclaredbytherelevantnationalenvir
onmentalprotectionagencyorbyothercompetentauthorityasharmfultohumanbeingsandtotheenvironmentshalln
otbeeligibleforprocurement.

Sections of Tendering Document

Thetenderingdocument consist ofParts1,2,
and3,whichincludeallthesectionsindicatedbelow,andshouldbereadinconjunctionwithany Addendaissuedinacc
ordancewithITTS.

PART 1:Tendering Procedures

1) Sectionl-InstructionstoTenderers(ITT)

ii) Sectionll-TenderingDataSheet(TDS)

iii) SectionllI-EvaluationandQualificationCriteria
iv) SectionlV-TenderingForms

PART 2:Supply Requirements
v) SectionV-ScheduleofRequirements

PART 3:Contract
vi) SectionVI-GeneralConditionsofContract(GCC)

vii) SectionVII-SpecialConditionsofContract(SCC)

viii) SectionVIII-ContractForms

ThenoticeofInvitationto TenderorthenoticetotheprequalifiedTenderersissuedbytheProcuringEntityisnotpartoft
hetenderingdocument.

UnlessobtaineddirectlyfromtheProcuringEntity, theProcuringEntityisnotresponsibleforthecompletenessofthe
document,responsestorequestsforclarification,theminutesofthepre-
tendermeeting(ifany),oraddendatothetenderingdocumentinaccordancewithITT?7.

TheTendererisexpectedtoexamineallinstructions, forms,terms,andspecificationsinthetenderingdocumentandto
furnishwithitsTenderallinformationordocumentationasisrequiredbythetenderingdocument.

Clarification of Tendering Document

ATendererrequiringanyclarificationoftheTenderDocumentshallcontacttheProcuringEntityinwritingattheProc
uringEntity'saddressspecifiedinthe TDSorraiseitsenquiriesduringthepre-
TendermeetingifprovidedforinaccordancewithITT6.4. TheProcuringEntitywillrespondinwritingtoanyrequestf
orclarification,providedthatsuchrequestisreceivednolaterthantheperiodspecifiedinthe TDSpriortothedeadlinef
orsubmissionoftenders. TheProcuringEntityshallforwardcopiesofitsresponsetoalltendererswhohaveacquiredt
heTenderdocumentsinaccordancewithITT5.3,includingadescriptionoftheinquirybutwithoutidentifyingitssour
ce.Ifsospecifiedinthe TDS,theProcuringEntityshallalsopromptlypublishitsresponseatthewebpageidentifiedint
heTDS.ShouldtheclarificationresultinchangestotheessentialelementsoftheTenderDocuments,theProcuringEn
tityshallamendtheTenderDocumentsfollowingtheprocedureunderI TT7.



62

63

64

65

71

72

73

&1

91

10.

101

g)

TheProcuringEntityshallspecifyinthe TDSifapre-

tenderconferencewillbeheld,whenandwhere. TheTenderer'sdesignatedrepresentativeisinvitedtoattendapre-
Tendermeeting. Thepurposeofthemeetingwillbetoclarifyissuesandtoanswerquestionsonanymatterthatmaybera
isedatthatstage.

TheTendererisrequestedtosubmitanyquestionsinwriting, toreachtheProcuringEntitynotlaterthantheperiodspec
ifiedinthe TDSbeforethemeeting.

Minutesofthepre-
Tendermeeting,ifapplicable,includingthetextofthequestionsaskedbyTenderersandtheresponsesgiven,together
withanyresponsespreparedafterthemeeting,willbetransmittedpromptlytoall TendererswhohaveacquiredtheTe
nderDocumentsinaccordancewithITT6.3.Minutes shall not identify the source of the questions asked.

TheProcuringEntityshallalsopromptlypublishanonymized(nonames)Minutesofthepre-
Tendermeetingatthewebpageidentifiedinthe TDS.AnymodificationtotheTenderDocumentsthatmaybecomene
cessaryasaresultofthepre-
TendermeetingshallbemadebytheProcuringEntityexclusivelythroughtheissueofanAddendumpursuanttol TT7
andnotthroughtheminutesofthepre-Tendermeeting. Nonattendanceatthepre-
TendermeetingwillnotbeacausefordisqualificationofaTenderer.

Amendment of Tendering Document

AtanytimepriortothedeadlineforsubmissionofTenders,theProcuringEntitymayamendthetenderingdocumentb
yissuingaddenda.

Anyaddendumissuedshallbepartofthetenderingdocumentandshallbecommunicatedinwritingtoallwhohaveobt
ainedthetenderdocumentfromtheProcuringEntityinaccordancewithITT6.3. TheProcuringEntityshallalsoprom
ptlypublishtheaddendumontheProcuringEntity'swebpageinaccordancewithITT7.1.

TogiveprospectiveTenderersreasonabletimeinwhichtotakeanaddendumintoaccountinpreparingtheirTenders,t
heProcuringEntitymay,atitsdiscretion,extendthedeadlineforthesubmissionofTenders,pursuanttol TT21.2.

Preparation of Tenders
Cost of Tendering

TheTenderershallbearallcostsassociatedwiththepreparationandsubmissionofitsTender,andtheProcuringEntity
shallnotberesponsibleorliableforthosecosts,regardlessoftheconductoroutcomeoftheTenderingprocess.

Language of Tender

TheTender,aswellasallcorrespondenceanddocumentsrelatingtothe Tenderexchangedbythe TendererandthePro
curingEntity,shallbewritteninEnglishLanguage.SupportingdocumentsandprintedliteraturethatarepartoftheTe
ndermaybeinanotherlanguageprovidedtheyareaccompaniedbyanaccuratetranslationoftherelevantpassagesint
otheEnglishLanguage,inwhichcase,forpurposesofinterpretationoftheTender,suchtranslationshallgovern.

Documents Comprising the Tender

TheTendershallcomprisethefollowing:
FormofTenderpreparedinaccordancewithITT11;
PriceSchedules:completedinaccordancewithITT11andITT13;
TenderSecurityorTender-SecuringDeclaration,inaccordancewithITT18.1;
AlternativeTender:ifpermissible,inaccordancewithITT12;

Authorization: writtenconfirmationauthorizingthesignatoryofthe TendertocommittheTenderer,inaccordancewi
thITT19.3;

Qualifications:documentaryevidenceinaccordancewithI TT16.2establishingtheTendererqualificationstoperfor
mtheContractifitsTenderisaccepted;

TendererEligibility:documentaryevidenceinaccordancewithITT16.1establishingtheTenderereligibilitytotend
er;
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EligibilityofGoodsandRelatedServices:documentaryevidenceinaccordancewithITT15,establishingtheeligibil
ityoftheGoodsandRelatedServicestobesuppliedbytheTenderer;

Conformity:documentaryevidenceinaccordancewithITT15.2thattheGoodsandRelatedServicesconformtothet
enderdocument;and

Any otherdocumentrequiredintheTDS.

InadditiontotherequirementsunderITT10.1,TenderssubmittedbyalVshallincludeacopyoftheJointVentureAgre
emententeredintobyallmembers.Alternatively,aletterofintenttoexecutealointVentureAgreementintheeventofa
successful Tendershallbesignedbyallmembersandsubmittedwiththe Tender,togetherwithacopyoftheproposed
Agreement.

TheTenderershallfurnishintheFormofTenderinformationoncommissionsgratuities,andfees,ifany,paidortobep
aidtoagentsoranyotherpartyrelatingtothisTender.

Form of Tender and Price Schedules

TheFormofTenderandPriceSchedulesshallbepreparedusingtherelevantformsfurnishedinSectionlV, Tendering
Forms.Theformsmustbecompletedwithoutanyalterationstothetext.Allblankspacesshallbefilledinwiththeinfor
mationrequested. TheTenderershallchronologically serialize pagesofalltenderdocumentssubmitted.

Alternative Tenders

UnlessotherwisespecifiedintheTDS,alternativeTendersshallnotbeconsidered.

Tender Prices and discounts

ThepricesquotedbytheTendererintheFormofTenderandinthePrice,Schedulesshallconformtotherequirementss
pecifiedbelow.

Alllots(contracts)anditemsmustbelistedandpricedseparatelyinthePriceSchedules.

ThepricetobequotedintheFormofTenderinaccordancewithITT10.1shallbethetotalpriceoftheTender,including
anydiscountsoffered.

TheTenderershallquoteanydiscountsandindicatethemethodologyfortheirapplicationintheformoftender.Condit
ional discounts will be rejected.

PricesquotedbytheTenderershallbefixedduringtheperformanceoftheContractandnotsubjecttovariationonanya
ccount,unlessotherwisespecifiedintheTDS.ATendersubmittedwithanadjustablepricequotationshallbetreateda
snon-

responsiveandshallberejected,pursuanttol TT28.However,ifinaccordancewiththe TDS,pricesquotedbytheTen
derershallbesubjecttoadjustmentduringtheperformanceoftheContract,aTendersubmittedwithafixedpricequota
tionshallnotberejected,butthepriceadjustmentshallbetreatedaszero.

IfspecifiedinITT1.1,Tendersarebeinginvitedforindividuallots(contracts)orforanycombinationoflots(packages
).UnlessotherwisespecifiedintheTDS,pricesquotedshallcorrespondto 100%oftheitemsspecifiedforeachlotandt
0100%ofthequantitiesspecifiedforeachitemofalot. Tendererswishingtoofferdiscountsfortheawardofmorethano
neContractshallspecifyintheirTenderthepricereductionsapplicabletoeachpackage,oralternatively,toindividual
Contractswithinthepackage. DiscountsshallbesubmittedinaccordancewithITT13.4providedtheTendersforalllo
ts(contracts)areopenedatthesametime.

ThetermsEXW,CIP,CIF,DDPandothersimilartermsshallbegovernedbytherulesprescribedinthecurrentedition
ofIncoterms,publishedbythelnternational ChamberofCommerce.

PricesshallbequotedasspecifiedineachPriceScheduleincludedinSectionl V, TenderingForms. Thedisaggregatio
nofpricecomponentsisrequiredsolelyforthepurposeoffacilitatingthecomparisonofTendersbytheProcuringEntit
y.ThisshallnotinanywaylimittheProcuringEntity'srighttocontractonanyofthetermsoffered.Inquotingprices,the
Tenderershallbefreetousetransportationthroughcarriersregisteredinanyeligiblecountry.Similarly,theTenderer
mayobtaininsuranceservicesfromanyeligiblecountryinaccordancewithITT3.6,EligibleTenders.Pricesshallbee
nteredinthefollowingmanner:

ForGoodsmanufacturedinKenya:

ThepriceoftheGoodsquotedEX W (ex-works,ex-factory,ex-warehouse,ex-showroom,oroff-the-
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shelf,asapplicable)finaldestinationpointindicatedinthe TDS,includingallcustomsdutiesandsalesandothertaxes
alreadypaidorpayableonthecomponentsand drawmaterialusedinthemanufactureorassemblyoftheGoods;

AnysalestaxandothertaxeswhichwillbepayableinKenyaontheGoodsiftheContractisawardedtotheTenderer;an

d

Thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoconveytheGoodstotheirfinaldesti
nationspecifiedintheTDS.

ForGoodsmanufacturedoutsideKenya,tobeimported:
ThepriceoftheGoods,quotedCIPnamedplaceofdestination,inKenya,asspecifiedintheTDS;

Thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoconveytheGoodsfromthenamedpl
aceof destination or theirfinaldestinationspecifiedintheTDS;

ForGoodsmanufacturedoutsideKenya,alreadyimported:

ThepriceoftheGoods,includingtheoriginalimportvalueoftheGoods;plus,anymark-
up(orrebate);plus,anyotherrelatedlocalcost,andcustomdutiesandotherimporttaxesalreadypaidortobepaidonthe
Goodsalreadyimported;

Thecustomdutiesandotherimporttaxesalreadypaid(needtobesupportedwithdocumentaryevidence)ortobepaido
ntheGoods alreadyimported;

AnysalesandothertaxesleviedinKenyawhichwillbepayableontheGoodsiftheContractisawardedtotheTenderer;
and

Thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoconveytheGoodsfromthenamedpl
aceof destination or theirfinaldestination(ProjectSite)specifiedinthe TDS.

ForRelatedServices,otherthaninlandtransportationandotherservicesrequiredtoconveytheGoodstotheirfinaldes
tination,wheneversuchRelatedServicesarespecifiedintheScheduleofRequirements,thepriceofeachitemcompri
singtheRelatedServices(inclusiveofanyapplicabletaxes).

Currencies of Tender and Payment
Thecurrency(ies)oftheTender,thecurrency(ies)ofawardandthecurrency(ies)ofcontractpaymentsshallbethesam
e.

The Tenderer shall quote in Kenya
shillings.Ifallowedinthe TDS,theTenderermayexpresstheTenderpriceinanycurrency,provideditshallusenomor
ethantwoforeigncurrenciesinadditiontotheKenyaShilling.

TheratesofexchangetobeusedbytheTenderershallbebasedontheexchangeratesprovidedbytheCentralBankofKe
nyaonthedate30dayspriortotheactualdateoftenderopening.

DocumentsEstablishingtheEligibilityandConformityoftheGoodsandRelatedServices
ToestablishtheeligibilityoftheGoodsandRelatedServicesinaccordancewithITT15, Tenderersshallcompletethec
ountryoforigindeclarationsinthePriceScheduleForms,includedinSectionlV, TenderingForms.

ToestablishtheconformityoftheGoodsandRelatedServicestothetenderingdocument,theTenderershallfurnishas
partofitsTenderthedocumentaryevidencethattheGoods conform
tothetechnicalspecificationsandstandardsspecifiedinSectionVII,ScheduleofRequirements.

Thedocumentaryevidencemaybeintheformofliterature,drawingsordata,andshallconsistofadetaileditembyitem
descriptionoftheessentialtechnicalandperformancecharacteristicsoftheGoodsandRelatedServices,demonstrati
ngsubstantialresponsivenessoftheGoodsandRelatedServicestothetechnicalspecification,andifapplicable,astat
ementofdeviationsandexceptionstotheprovisionsoftheSection VII,ScheduleofRequirements.

TheTenderershallalsofurnishalistgivingfullparticulars,including available
resourcesandcurrentpricesofspareparts,specialtools,etc.,necessaryfortheproperandcontinuingfunctioningofth
eGoodsduringtheperiodspecifiedintheTDSfollowingcommencementoftheuseofthegoodsbytheProcuringEnti

ty.

Standardsforworkmanship,process,material,andequipment,aswellasreferencestobrandnamesorcataloguenum
bersspecifiedbytheProcuringEntityintheScheduleofRequirements,areintendedtobedescriptiveonlyandnotrestr
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ictive. TheTenderermayofferotherstandardsofquality,brandnames,and/orcataloguenumbers,providedthatitde
monstrates,totheProcuringEntity'ssatisfaction,thatthesubstitutionsensuresubstantialequivalenceoraresuperior
tothosespecifiedintheSectionVII,ScheduleofRequirements.

Documents Establishing the Eligibility and Qualifications of the Tenderer
ToestablishTenderereligibilityinaccordancewithI TT4, TenderersshallcompletetheFormofTender,includedinS
ectionlV,TenderingForms.

ThedocumentaryevidenceoftheTendererqualificationstoperformtheContractifitsTenderisacceptedshallestabli
shtotheProcuringEntity'ssatisfaction:

That,ifrequiredinthe TDS,aTendererthatdoesnotmanufactureorproducetheGoodsitofferstosupplyshallsubmitt
heManufacturer'sAuthorizationusingtheformincludedinSectionlV, TenderingFormstodemonstratethatithasbe
endulyauthorizedbythemanufacturerorproduceroftheGoodstosupplytheseGoodsinKenya;

That,ifrequiredinthe TDS,in
caseofaTenderernotdoingbusinesswithintheKenya,theTendererisorwillbe(ifawardedtheContract)represented
byanAgentinthecountryequippedandabletocarryouttheSupplier'smaintenance,repairandspareparts-
stockingobligationsprescribedintheConditionsofContractand/orTechnicalSpecifications;and

ThattheTenderermeetseachofthequalificationcriterionspecifiedinSectionlll,EvaluationandQualificationCriter
ia.

Period of Validity of Tenders

TendersshallremainvalidfortheTenderValidityperiodspecifiedintheTDS. TheTenderValidityperiodstartsfrom
thedatefixedfortheTendersubmissiondeadline(asprescribedbytheProcuringEntityinaccordancewithITT21.1).
ATendervalidforashorterperiodshallberejectedbytheProcuringEntityasnon-responsive.

Inexceptionalcircumstances,priortotheexpirationoftheTendervalidityperiod,theProcuringEntitymayrequestT
endererstoextendtheperiodofvalidityoftheirTenders. The request and the responses shall be made in writing.
A TenderSecurityrequestedinaccordancewithITT18,shallalsobeextendedforacorrespondingperiod.ATenderer
may refuse the request without forfeiting its Tender
Security.ATenderergrantingtherequestshallnotberequiredorpermittedtomodifyitsTender,exceptasprovidedinl
TT17.3.

Iftheawardisdelayedbyaperiodexceedingthenumberofdaystobespecifiedinthe TDSdaysbeyondtheexpiryofthei
nitialtendervalidityperiod,theContractpriceshallbedeterminedasfollows:
Inthecaseoffixedpricecontracts,theContractpriceshallbethetenderpriceadjustedbythefactorspecifiedinthe TD
S;

Inthecaseofadjustablepricecontracts,noadjustmentshallbemade;orinanycase,tenderevaluationshallbebasedo
nthetenderpricewithouttakingintoconsiderationtheapplicablecorrectionfromthoseindicatedabove.

Tender Security

TheTenderershallfurnishaspartofitsTender,eitheraTender-
SecuringDeclarationoraTenderSecurity,asspecifiedintheTDS,inoriginalformand,inthecaseofaTenderSecurity
,intheamountandcurrencyspecifiedintheTDS.

ATenderSecuringDeclarationshallusetheformincludedinSectionlV,TenderingForms.

IfaTenderSecurityisspecifiedpursuanttol TT18.1,theTenderSecurityshallbeademandguaranteeinanyofthefollo
wingformsattheTendereroption:

Cash;

Abankguarantee;
AguaranteebyaninsurancecompanyregisteredandlicensedbythelnsuranceRegulatory Authoritylistedbythe Aut
hority;or

Aletterofcredit;or

Guaranteebyadeposittakingmicro-
financeinstitution,Saccosociety,the Y outhEnterpriseDevelopmentFundortheWomenEnterpriseFund.

If an unconditional guarantee is issued by a non-Bank financial institution located outside Kenya, the
issuing non-Bank financial institution shall have a correspondent financial institution located in Kenya to
make it enforceable unless the Procuring Entity has agreed in writing, prior to tender submission, that a
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correspondent financial institution is not required. In the case of a bank guarantee, the Tender Security shall
be submitted either using the Tender Security Form included in Section IV, Tendering Forms, or in another
substantially similar format approved by the Procuring Entity prior to Tender submission. The Tender
Security shall be valid
forthirty(30)daysbeyondtheoriginalvalidityperiodoftheTender,orbeyondanyperiodofextensionifrequestedund
er[TT17.2.

IfaTenderSecurityisspecifiedpursuanttol TT18.1,anyTendernotaccompaniedbyasubstantiallyresponsiveTend
erSecurityshallberejectedbytheProcuringEntityasnon-responsive.

IfaTenderSecurityisspecifiedpursuanttol TT18.1,theTenderSecurityofunsuccessful Tenderersshallbereturneda
spromptlyaspossibleuponthesuccessful TenderersigningtheContractandfurnishingthePerformanceSecuritypur
suanttol TT46.TheProcuringEntityshallalsopromptlyreturnthetendersecuritytothetendererswheretheprocurem
entproceedingsareterminated,alltendersweredeterminednon-
responsiveorabidderdeclinestoextendtendervalidityperiod.

TheTenderSecurityofthesuccessful Tenderershallbereturnedaspromptlyaspossibleoncethesuccessful Tenderer
hassignedtheContractandfurnishedtherequiredPerformanceSecurity.

TheTenderSecuritymaybeforfeitedortheTenderSecuringDeclarationexecuted:
IfaTendererwithdrawsitsTenderduringtheperiodofTendervalidityspecifiedbytheTendererintheFormofTender,
oranyextensiontheretoprovidedbytheTenderer;or

Ifthesuccessful Tendererfailsto:

SigntheContractinaccordancewithI TT45;0r

FurnishaPerformanceSecurityinaccordancewithITT46.

Wheretendersecuringdeclarationisexecuted,theProcuringEntityshallrecommendtothePPR AthatPPR Adebarst
heTendererfromparticipatinginpublicprocurementasprovidedinthelaw.

TheTenderSecurityorTender-

SecuringDeclarationofal VmustbeinthenameoftheJVthatsubmitstheTender.IftheJVhasnotbeenlegallyconstitu
tedintoalegallyenforceable] VatthetimeofTendering,theTenderSecurityorTender-
SecuringDeclarationshallbeinthenamesofallfuturemembersasnamedintheletterofintentreferredtoinl TT3.1and
ITT10.2.

Atenderershallnotissueatendersecuritytoguaranteeitself.
Format and Signing of Tender

TheTenderershallprepareoneoriginalofthedocumentscomprisingtheTenderasdescribedinITT1 1andclearly
market

“ORIGINAL.”AlternativeTenders,ifpermittedinaccordancewithITT12,shallbeclearlymarked “ALTERNATI
VE.”Inaddition,theTenderershallsubmitcopiesoftheTender,inthenumberspecifiedintheTDSandclearlymarkth
em“COPY .”Intheeventofanydiscrepancybetweentheoriginalandthecopies,theoriginalshallprevail.

Tenderersshallmarkas“CONFIDENTIAL”informationintheirTenderswhichisconfidentialtotheirbusiness.Thi
smayincludeproprietaryinformation,tradesecrets,orcommercialorfinanciallysensitiveinformation.

TheoriginalandallcopiesoftheTendershallbetypedorwritteninindelibleinkandshallbesignedbyapersondulyauth
orizedtosignonbehalfoftheTenderer. Thisauthorizationshallconsistofawrittenconfirmationasspecifiedinthe T
DSandshallbeattachedtotheTender. Thenameandpositionheldbyeachpersonsigningtheauthorizationmustbetyp
edorprintedbelowthesignature. AllpagesoftheTenderwhereentriesoramendmentshavebeenmadeshallbesigned
orinitialedbythepersonsigningtheTender.

IncasetheTendererisal V,theTendershallbesignedbyanauthorizedrepresentativeoftheJVonbehalfoftheJV,ands
oastobelegallybindingonallthemembersasevidencedbyapowerofattorneysignedbyeachmembers'legallyauthor
izedrepresentatives.

Anyinter-
lineation,erasures,oroverwritingshallbevalidonlyiftheyaresignedorinitialedbythepersonsigningthe Tender.

Submission and Opening of Tenders

Sealing and Marking of Tenders
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Dependingonthesizesorquantitiesorweightofthetenderdocuments,atenderermayuseanenvelope,packageorcon
tainer. TheTenderershalldelivertheTenderinasinglesealedenvelope,orinasinglesealedpackage,orinasingleseale
dcontainerbearingthenameandReferencenumberoftheTender,addressedtotheProcuringEntityandawarningnott
oopenbeforethetimeanddateforTenderopeningdate.
Withinthesingleenvelope,packageorcontainer,theTenderershallplacethefollowingseparate,sealedenvelopes:
Inanenvelopeorpackageorcontainermarked“ORIGINAL”,alldocumentscomprisingtheTender,asdescribedinl
TT11;and

Inanenvelopeorpackageorcontainermarked“COPIES” allrequiredcopiesoftheTender;and
IfalternativeTendersarepermittedinaccordancewithI TT12,andifrelevant:
Inanenvelopeorpackageorcontainermarked“ORIGINAL—

ALTERNATIVETENDER?” thealternativeTender;and

Intheenvelopeorpackageorcontainermarked“COPIES-

ALTERNATIVETENDER?”, allrequiredcopiesofthealternativeTender.

Theinnerenvelopesorpackagesorcontainersshall:
Bear thenameandaddressoftheProcuringEntity.
Bearthenameandaddressofthetenderer;and

Bear thenameandReferencenumberoftheTender.

Whereatenderpackageorcontainercannotfitinthetenderbox, theprocuringentityshall:

Specify in the TDS where such documents should be received.
Maintainarecordoftendersreceivedandissueacknowledgementreceiptnotetoeachtendererspecifyingtimeandda
teofreceipt.
Ensurealltendersreceivedarehandedovertothetenderopeningcommitteeforopeningatthespecifiedopeningplace
andtime.

Ifanenvelopeorpackageorcontainerisnotsealedandmarkedasrequired,theProcuringEntitywillassumeno-
responsibilityforthemisplacementorprematureopeningoftheTender. Tenders misplaced or opened
prematurely will not be accepted.

Deadline for Submission of Tenders

TendersmustbereceivedbytheProcuringEntityattheaddressandnolaterthanthedateandtimespecifiedinthe TDS.
No electronic submitted tenders will be accepted.

TheProcuringEntitymay,atitsdiscretion,extendthedeadlineforthesubmissionofTendersbyamendingthetenderi
ngdocumentinaccordancewithITT7,inwhichcaseallrightsandobligationsoftheProcuringEntityand Tendererspr
eviouslysubjecttothedeadlineshallthereafterbesubjecttothedeadlineasextended.

Late Tenders

TheProcuringEntityshallnotconsiderany TenderthatarrivesafterthedeadlineforsubmissionofTenders. AnyTend
erreceivedbytheProcuringEntityafterthedeadlineforsubmissionofTendersshallbedeclaredlate,rejected,andretu
rnedunopenedtotheTenderer.

Withdrawal, Substitution, and Modification of Tenders

ATenderermaywithdraw,substitute,ormodifyitsTenderafterithasbeensubmittedbysendingawrittennotice,duly
signedbyanauthorizedrepresentative,andshallincludeacopyoftheauthorization(thepowerofattorney)inaccorda
ncewithITT19.3,(exceptthatwithdrawalnoticesdonotrequirecopies). Thecorrespondingsubstitutionormodificat
ionoftheTendermustaccompanytherespectivewrittennotice. Allnoticesmustbe:
PreparedandsubmittedinaccordancewithITT20and2 1 (exceptthatwithdrawalnoticesdonotrequirecopies),andin
addition,therespectiveenvelopesshallbeclearlymarked“WITHDRAWAL,”*SUBSTITUTION,”or*“MODIFIC
ATION;”and
ReceivedbytheProcuringEntitypriortothedeadlineprescribedforsubmissionofTenders,inaccordancewithI TT2
2.

TendersrequestedtobewithdrawninaccordancewithI TT23.1shallbereturnedunopenedtotheTenderers.
NoTendermaybewithdrawn,substituted,ormodifiedintheintervalbetweenthedeadlineforsubmissionofTenders
andtheexpirationoftheperiodofTendervalidityspecifiedbytheTendererontheFormofTenderoranyextensionther

eof.

Tender Opening
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Exceptasinthecasesspecifiedinl TT23,theProcuringEntityshall,atthe Tenderopening,publiclyopenandreadoutal
ITendersreceivedbythedeadlineatthedate,timeandplacespecifiedintheTDSinthepresenceofTenderers'designat
edrepresentativeswhochoosetoattend,includingtoattendanyspecific ~ electronic  tenderopeningproceduresif
electronic tenderingispermittedinaccordancewithITT21.1,shallbeasspecifiedintheTDS.

First,envelopesmarked “WITHDRAWAL”shallbeopenedandreadoutandtheenvelopewiththecorrespondingTe
ndershallnotbeopened,butreturnedtothe Tenderer.Ifthewithdrawalenvelopedoesnotcontainacopyofthe“power

ofattorney”confirmingthesignatureasapersondulyauthorizedtosignonbehalfoftheTenderer,thecorrespondingT
enderwillbeopened.NoTenderwithdrawalshallbepermittedunlessthecorrespondingwithdrawalnoticecontainsa
validauthorizationtorequestthewithdrawalandisreadoutatTenderopening.

Next,envelopesmarked “SUBSTITUTION”shallbeopenedandreadoutandexchangedwiththecorrespondingTe
nderbeingsubstituted,andthesubstituted Tendershallnotbeopened,butreturnedtothe Tenderer.NoTendersubstitu
tionshallbepermittedunlessthecorrespondingsubstitutionnoticecontainsavalidauthorizationtorequestthesubstit
utionandisreadoutatTenderopening.

Next,envelopesmarked“MODIFICATION”shallbeopenedandreadoutwiththecorrespondingTender.NoTende
rmodificationshallbepermittedunlessthecorrespondingmodificationnoticecontainsavalidauthorizationtoreque
stthemodificationandisreadoutatTenderopening.

Next,allremainingenvelopesshallbeopenedoneatatime,readingout:thenameoftheTendererandwhetherthereisa
modification;thetotal TenderPrices,perlot(contract)ifapplicable,includinganydiscountsandalternative Tenders;
thepresenceorabsenceofaTenderSecurity,ifrequired;andanyotherdetailsastheProcuringEntitymayconsiderapp
ropriate.

OnlyTenders,alternativeTendersanddiscountsthatareopenedandreadoutatTenderopeningshallbeconsideredfur
therforevaluation. TheFormofTenderandpagesoftheBillsofQuantitiesaretobeinitialedbythemembersofthetend

eropeningcommitteeattendingtheopening. ThenumberofrepresentativesoftheProcuringEntitytosignshallbespe

cifiedintheTDS.

TheProcuringEntityshallneitherdiscussthemeritsofany Tendernorrejectany Tender(exceptforlateTenders,inacc
ordancewithITT22.1).

TheProcuringEntityshallpreparearecordoftheTenderopeningthatshallinclude,asaminimum:
Thenameofthetendererandwhetherthereisawithdrawal,substitution,ormodification;
Thetenderprice,perlot(contract)ifapplicable,includinganydiscounts;
AnyalternativeTenders;
Thepresenceorabsenceofatendersecurityortender-SecuringDeclaration,ifonewasrequired,;
Number ofpagesofeachtenderdocumentsubmitted.

TheTenderers'representativeswhoarepresentshallberequestedtosigntherecord. TheomissionofaTenderersignat
ureontherecordshallnotinvalidatethecontentsandeffectoftherecord. Acopyofthetenderopeningregistershallbeis
suedtoaTendereruponrequest.

Evaluation and Comparison of Tenders
Confidentiality

InformationrelatingtotheevaluationofTendersandrecommendationofcontractaward,shallnotbedisclosedtoTen
derersoranyotherpersonsnotofficiallyconcernedwiththetenderingprocessuntiltheinformationonIntentiontoAw
ardtheContractistransmittedtoall TenderersinaccordancewithITT41.

AnyeffortbyaTenderertoinfluencetheProcuringEntityintheevaluationorcontractawarddecisionsmayresultinth
erejectionofitsTender.

Notwithstandingl TT25.2,fromthetimeof TenderopeningtothetimeofContractAward,ifanyTendererwishestoco
ntacttheProcuringEntityonanymatterrelatedtothe Tenderingprocess,itshoulddosoinwriting.

Clarification of Tenders

Toassistintheexamination,evaluation,comparisonoftheTenders,andqualificationoftheTenderers,theProcuring
Entitymay,atitsdiscretion,askanyTendererforaclarificationofitsTender.AnyclarificationsubmittedbyaTendere
rinrespecttoitsTenderandthatisnotinresponsetoarequestbytheProcuringEntityshallnotbeconsidered. TheProcur
ingEntity'srequestforclarificationandtheresponseshallbeinwriting. Nochange,includinganyvoluntaryincreaseo
rdecrease,inthepricesorsubstanceoftheTendershallbesought,offered,orpermittedexcepttoconfirmthecorrection
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ofarithmeticerrorsdiscoveredbytheProcuringEntityintheEvaluationofthe Tenders,inaccordancewithITT30.

IfaTendererdoesnotprovideclarificationsofitsTenderbythedateandtimesetintheProcuringEntity'srequestforcla
rificationitsTendermayberejected.

Deviations, Reservations, and Omissions

DuringtheevaluationofTenders,thefollowingdefinitionsapply:
“Deviation “isadeparturefromtherequirementsspecifiedintheTenderingdocument;

“Reservation”isthesettingoflimitingconditionsorwithholdingfromcompleteacceptanceoftherequirementsspec
ifiedinthetenderingdocument;and

“Omission”isthefailuretosubmitpartoralloftheinformationordocumentationrequiredinthetenderingdocument.
Determination ofResponsiveness

TheProcuringEntity'sdeterminationofaTender'sresponsivenessistobebasedonthecontentsoftheTenderitself,as
definedinl TT28.2.

AsubstantiallyresponsiveTenderisonethatmeetstherequirementsofthetenderingdocumentwithoutmaterialdevi
ation,reservation,oromission. Amaterialdeviation,reservation,oromissionisonethat:

Ifaccepted,would:

Affectinanysubstantialwaythescope,quality,orperformanceoftheGoodsandRelatedServicesspecifiedintheCon
tract;or

Limitinanysubstantialway,inconsistentwiththetenderingdocument,theProcuringEntity'srightsortheTenderero
bligationsundertheContract;or

Ifrectified, wouldunfairlyaffectthecompetitivepositionofotherTendererspresentingsubstantiallyresponsive Ten
ders.

TheProcuringEntityshallexaminethetechnicalaspectsoftheTendersubmittedinaccordancewithITT15andITT1
6,inparticular,toconfirmthatallrequirementsofSectionVII,ScheduleofRequirementshavebeenmetwithoutanym
aterialdeviationorreservation,oromission.

IfaTenderisnotsubstantiallyresponsivetotherequirementsoftenderingdocument,itshallberejectedbytheProcuri
ngEntityandmaynotsubsequentlybemaderesponsivebycorrectionofthematerialdeviation,reservation,oromissi
on.

Non-conformities, Errors and Omissions

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntitymaywaiveanynon-
conformitiesintheTender.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntitymayrequestthattheTenderersubmittheneces
saryinformationordocumentation,withinareasonableperiodoftime,torectifynonmaterialnon-
conformitiesoromissionsintheTenderrelatedtodocumentationrequirements.Suchomissionshallnotberelatedtoa
nyaspectofthepriceoftheTender.FailureoftheTenderertocomplywiththerequestmayresultintherejectionofitsTe
nder.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntityshallrectifyquantifiablenonmaterialnon-
conformitiesrelatedtotheTenderPrice. Tothiseffect,theTenderPriceshallbeadjusted,forcomparisonpurposesonl
y,toreflectthepriceofamissingornon-
conformingitemorcomponentinthemannerspecifiedinthe TDS. Theadjustmentshallbebasedontheaverageprice
oftheitemorcomponentasquotedinothersubstantiallyresponsive Tenders.Ifthepriceoftheitemorcomponentcann
otbederivedfromthepriceofothersubstantiallyresponsiveTenders,theProcuringEntityshalluseitsbestestimate.

Arithmetical Errors

Thetendersumassubmittedandreadoutduringthetenderopeningshallbeabsoluteandfinalandshallnotbethesubjec
tofcorrection,adjustmentoramendmentinanywaybyanypersonorentity.

ProvidedthattheTenderissubstantiallyresponsive,theProcuringEntityshallhandleerrorsonthefollowingbasis:
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Anyerrordetectedifconsideredamajordeviationthataffectsthesubstanceofthetender,shallleadtodisqualification
ofthetenderasnon-responsive.

Anyerrorsinthesubmittedtenderarisingfromamiscalculationofunitprice,quantity,subtotalandtotalbidpriceshall
beconsideredasamajordeviationthataffectsthesubstanceofthetenderandshallleadtodisqualificationofthetender
as non-responsive, and

Ifthereisadiscrepancybetweenwordsandfigures,theamountinwordsshallprevail.
Tenderersshallbenotifiedofanyerrordetectedintheirbidduringthenotificationofaward.
Conversion to Single Currency

Forevaluationandcomparisonpurposes,thecurrency(ies)oftheTendershallbeconvertedinasinglecurrencyasspec
ifiedintheTDS.

Margin of Preference and Reservations

Amarginofpreferencemaybeallowedonlocallymanufacturedgoodsonlywhenthecontractisopentointernationalt
endering,wherethetenderislikelytoattractforeigngoodsandwherethecontractexceedsthethresholdspecifiedinth
eRegulations.

Forpurposesofgrantingamarginofpreferenceonlocallymanufacturedgoodsunderinternationalcompetitivetende
ring,aprocuringentityshallnotsubjecttheitemslistedbelowtointernationaltenderandhencenomarginofpreferenc
eshallbeallowed.Theaffecteditemsare:

Motorvehicles,plantandequipmentwhichareassembledinKenya;

Furniture,textile,foodstuffs,oilandgas,informationcommunicationtechnology,steel,cement,leatheragro-
processing,sanitaryproducts,andothergoodsmadeinKenya;or

Goods manufactured,mined,extractedorgrowninKenya.
Amarginofpreferenceshallnotbeallowedunlessitisspecifiedsointhe TDS.

Contractsprocuredonbasisofinternationalcompetitivetenderingshallnotbesubjecttoreservationstospecific
groups asprovidedinlTT32.5.

Whereitisintendedtoreserveacontracttoaspecificgroupofbusinesses(thesegroupsareSmallandMediumEnterpri
ses, WomenEnterprises, Y outhEnterprisesandEnterprisesofpersonslivingwithdisability,asthecasemaybe),and
whoareappropriatelyregisteredassuchbytheauthoritytobespecifiedinthe TDS,aprocuringentityshallensurethatt
heinvitationtotenderspecificallyindicatesthatonlybusinessesorfirmsbelongingtothespecifiedgroupareeligiblet
otenderasspecifiedintheTDS.No tender shall be reserved to more than one
group.IfnotsostatedintheTenderdocuments,theinvitationtotenderwillbeopentoallinterestedtenderers.

Evaluation of Tenders

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisI T TandSectionIll,EvaluationandQualific
ationcriteria.No other evaluation criteria or methodologies shall be
permitted. Byapplyingthecriteriaandmethodologies,theProcuringEntityshalldeterminetheLowestEvaluatedTe
nder.ThisistheTenderoftheTendererthatmeetsthequalificationcriteriaandwhoseTenderhasbeendeterminedtobe

Substantiallyresponsivetothetenderdocuments;and

The lowestevaluatedprice.

PriceevaluationwillbedoneforltemsorLots(contracts),asspecifiedintheTDS;andthe TenderPriceasquotedinacc
ordancewithI TT14.ToevaluateaTender,theProcuringEntityshallconsiderthefollowing:
PriceadjustmentduetounconditionaldiscountsofferedinaccordancewithITT13.4;
Convertingtheamountresultingfromapplying(a)and(b)above,ifrelevant,toasinglecurrencyinaccordancewithIT
T31;

Priceadjustmentduetoquantifiablenonmaterialnon-conformitiesinaccordancewithITT29.3;and
AnyadditionalevaluationfactorsspecifiedintheTDSandsectionlIl,EvaluationandQualificationCriteria.
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TheestimatedeffectofthepriceadjustmentprovisionsoftheConditionsofContract,appliedovertheperiodofexecut
ionoftheContract,shallnotbeconsideredinTenderevaluation.

Wherethetenderinvolvesmultiplelotsorcontracts,thetendererwillbeallowedtotenderforoneormorelots(contract

s)..

TheProcuringEntity'sevaluationofaTenderwill include andconsider:
Inthecaseofgoodsmanufacturedinkenya,salesandothersimilartaxes,whichwillbepayableonthegoodsifacontrac
tisawardedtotheTenderer;
Inthecaseofgoodsmanufacturedoutsidekenya,alreadyimportedortobeimported,customsdutiesandotherimportt
axesleviedontheimportedGood,salesandothersimilartaxes,whichwillbepayableontheGoodsifthecontractisawa
rdedtotheTenderer;

TheProcuringEntity'sevaluationofaTendermayrequiretheconsiderationofotherfactors,inadditiontothe TenderP
ricequotedinaccordancewithITT14.

Comparison of Tenders

TheProcuringEntityshallcomparetheevaluatedcostsofallsubstantiallyresponsiveTendersestablishedinaccorda
ncewithITT33.2todeterminethe Tenderthathasthelowestevaluatedcost. Thecomparisonshallbeonthebasisoftota
Icost(placeoffinaldestination)pricesforallgoodsandallprices,pluscostofinlandtransportationandinsurancetopla
ceofdestination,forgoodsmanufacturedwithintheKenya,togetherwithpricesforanyrequiredinstallation,training
,commissioningandotherservices.

Abnormally Low Tenders

AnAbnormallyLowTenderisonewheretheTenderprice,incombinationwithotherconstituentelementsofthe Tend
er,appearsunreasonablylowtotheextentthattheTenderpriceraisesmaterialconcernswiththeProcuringEntityastot
hecapabilityoftheTenderertoperformtheContractfortheofferedTenderprice.

IntheeventofidentificationofapotentiallyAbnormallyLowTenderbytheevaluationcommittee,theProcuringEntit
yshallseekwrittenclarificationfromtheTenderer,includingadetailedpriceanalysisofitsTenderpriceinrelationtot
hesubjectmatterofthecontract,scope,deliveryschedule,allocationofrisksandresponsibilitiesandanyotherrequire
mentsofthetenderingdocument.

Afterevaluationofthepriceanalysis,intheeventthattheProcuringEntitydeterminesthatthe Tendererhasfailedtode
monstrateitscapabilitytoperformthecontractfortheoffered Tenderprice,theProcuringEntityshallrejectthe Tende
r.

Abnormally High Tenders

Anabnormallyhighpriceisonewherethetenderprice,incombinationwithotherconstituentelementsoftheTender,a
ppearsunreasonablytoohightotheextentthattheProcuringEntityisconcernedthatit(theProcuringEntity)maynotb
egettingvalueformoneyoritmaybepayingtoohighapriceforthecontractcomparedwithmarketpricesorthatgenuin
ecompetitionbetweenTenderersiscompromised.

Incaseofanabnormallyhightenderprice,theProcuringEntityshallmakeasurveyofthemarketprices,checkif  the
estimatedcostofthecontractiscorrectandreviewthe TenderDocumentstocheckifthespecifications,scopeofworka
ndconditionsofcontractarecontributorytotheabnormallyhightenders. TheProcuringEntitymayalsoseekwrittenc
larificationfromthetendereronthereasonforthehightenderprice. TheProcuringEntityshallproceedasfollows:
Ifthetenderpriceisabnormallyhighbasedonwrongestimatedcostofthecontract,theProcuringEntitymayacceptor
notacceptthetenderdependingontheProcuringEntity'sbudgetconsiderations.
Ifspecifications,scopeofworkand/orconditionsofcontractarecontributorytotheabnormallyhightenderprices,the
ProcuringEntityshallrejectalltendersandmayretenderforthecontractbasedonrevisedestimates,specifications,sc
opeofworkandconditionsofcontract,asthecasemaybe.

IftheProcuringEntitydeterminesthattheTenderPriceisabnormallytoohighbecausegenuinecompetitionbetweent
enderersiscompromised(oftenduetocollusion,corruptionorothermanipulations),theProcuringEntityshallreject
allTendersandshallinstituteorcauserelevantGovernmentAgenciestoinstituteaninvestigationonthecauseoftheco
mpromise,beforeretendering.

Post-Qualification of the Tenderer

TheProcuringEntityshalldetermine,toitssatisfaction,whethertheeligible Tendererthatisselectedashavingsubmit
tedthelowestevaluatedcostandsubstantiallyresponsiveTender,meetsthequalifyingcriteriaspecifiedinSectionIIl
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,EvaluationandQualificationCriteria.

ThedeterminationshallbebaseduponanexaminationofthedocumentaryevidenceoftheTendererqualificationssu

bmittedbytheTenderer,pursuanttol TT15and16.Thedeterminationshallnottakeintoconsiderationthequalificatio
nsofotherfirmssuchastheTenderersubsidiaries,parententities,affiliates,subcontractors(otherthanspecializedsu

bceontractorsifpermittedinthetenderingdocument),oranyotherfirm(s)differentfromtheTenderer.

AnaffirmativedeterminationshallbeaprerequisiteforawardoftheContracttotheTenderer. Anegativedeterminatio
nshallresultindisqualificationoftheTender,inwhicheventtheProcuringEntityshallproceedtothe Tendererwhooff
ersasubstantiallyresponsiveTenderwiththenextlowestevaluatedcosttomakeasimilardeterminationofthatTende
rerqualificationstoperformsatisfactorily.

Lowest Evaluated Tender

HavingcomparedtheevaluatedpricesofTenders,theProcuringEntityshalldeterminetheLowestEvaluated Tender
.TheLowestEvaluatedTenderistheTenderoftheTendererthatmeetstheQualificationCriteriaandwhoseTenderha
sbeendeterminedtobe:

MostresponsivetotheTenderdocument;and

The lowestevaluatedprice.

ProcuringEntity'sRighttoAcceptAnyTender,andtoRejectAnyorAllTenders.

TheProcuringEntityreservestherighttoacceptorreject

anyTender,andtoannultheTenderingprocessandrejectall TendersatanytimepriortonotificationAward, withoutth
erebyincurringanyliabilitytoTenderers.Incaseofannulment,all Tenderersshallbenotifiedwithreasonsandall Ten
derssubmittedandspecifically,tendersecurities,shallbepromptlyreturnedtothe Tenderers.

Award of Contract
Award Criteria

TheProcuringEntityshallawardtheContracttothesuccessfultendererwhosetenderhasbeendeterminedtobetheLo
westEvaluatedTenderinaccordancewithproceduresinSection3:EvaluationandQualificationCriteria.

Procuring Entity's Right to Vary Quantities at Time of Award

The Procuring Entity reserves the right at the time of Contract award to increase or decrease, by the
percentage (s) for items as indicated in the TDS.

Notice of Intention to enter into a Contract

UponawardofthecontractandPriortotheexpiryoftheTenderValidityPeriodtheProcuringEntityshallissueaNotifi
cationofIntentiontoEnterintoaContract/Notificationofawardtoalltendererswhichshallcontain,ataminimum,the
followinginformation:

Thenameandaddressofthetenderersubmittingthesuccessfultender;
TheContractpriceofthesuccessfultender;

Astatementofthereason(s)thetenderoftheunsuccessfultenderertowhomtheletterisaddressedwasunsuccessful,u
nlessthepriceinformationin(c)abovealreadyrevealsthereason;

TheexpirydateoftheStandstillPeriod;and

Instructionsonhowtorequestadebriefingand/orsubmitacomplaintduringthestandstillperiod;
Standstill Period

TheContractshallnotbeawardedearlierthantheexpiryofaStandstillPeriodof14daystoallowanydissatisfiedcandi
datetolaunchacomplaint. WhereonlyoneTenderssubmitted,theStandstillPeriodshallnotapply.

Wherestandstillperiodapplies, it
shallcommencewhentheProcuringEntityhastransmittedtoeachTenderertheNotificationofIntentiontoEnterinto

aContracttothesuccessfulTenderer.

Debriefing by the Procuring Entity
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OnreceiptoftheProcuringEntity'sNotificationofIntentiontoEnterintoaContractreferredtoinl TT4 1,anunsuccessf
ultenderermaymakeawrittenrequesttotheProcuringEntityforadebriefingonspecificissuesorconcernsregardingt
heirtender. TheProcuringEntityshallprovidethedebriefingwithinfivedaysofreceiptoftherequest.

Debriefingsofunsuccessful Tenderersmaybedoneinwritingorverbally. TheTenderershallbearitsowncostsofatte
ndingsuchadebriefingmeeting.

Letter of Award
PriortotheexpiryoftheTenderValidityPeriodanduponexpiryoftheStandstillPeriodspecifiedinl TT42,uponaddre
ssingacomplaintthathasbeenfiledwithintheStandstillPeriod,theProcuringEntityshalltransmittheLetterofAward
tothesuccessful Tenderer. TheletterofawardshallrequestthesuccessfultenderertofurnishthePerformanceSecurit
ywithin21daysofthedateoftheletter.

Signing ofContract

UpontheexpiryofthefourteendaysoftheNotificationofIntentiontoenterintocontractanduponthepartiesmeetingt
heirrespectivestatutoryrequirements,theProcuringEntityshallsendthesuccessful TenderertheContractAgreeme
nt.

Withinfourteen(14)daysofreceiptoftheContractAgreement,thesuccessful Tenderershallsign,date,andreturnitto
theProcuringEntity.
Thewrittencontractshallbeenteredintowithintheperiodspecifiedinthenotificationofawardandbeforeexpiryofthe
tendervalidityperiod.

Performance Security

Withintwenty-one(21)daysofthereceiptofLetterofAcceptancefromtheProcuringEntity,
thesuccessfulTenderer,ifrequired,shallfurnishthePerformanceSecurityinaccordancewiththeGCC18,usingfort
hatpurposethePerformanceSecurityFormincludedinSectionX,ContractForms.IfthePerformanceSecurityfurnis
hedbythesuccessful Tendererisintheformofabond,itshallbeissuedbyabondorinsurancecompanythathasbeendet
erminedbythesuccessful TenderertobeacceptabletotheProcuringEntity. Aforeigninstitutionprovidingabondsha
IlhaveacorrespondentfinancialinstitutionlocatedinKenya,unlesstheProcuringEntityhasagreedinwritingthataco
rrespondentfinancialinstitutionisnotrequired.

Failureofthesuccessful Tenderertosubmittheabove-
mentionedPerformanceSecurityorsigntheContractshallconstitutesufficientgroundsfortheannulmentoftheawar
dandforfeitureoftheTenderSecurity.InthateventtheProcuringEntitymayawardtheContracttothe Tendererofferi
ngthenextlowestEvaluatedTender.

Performancesecurityshallnotbe required foracontract,ifsospecifiedinthe TDS.

Publication of Procurement Contract
Withinfourteendaysaftersigningthecontract,theProcuringEntityshallpublishandpublicizetheawardedcontracta
titsnoticeboards, website;andonthe PPIP inmannerandformatprescribedbythe Authority. At the minimum, the
notice shall contain the following information:

NameandaddressoftheProcuringEntity;
Nameandreferencenumberofthecontractbeingawarded,asummaryofitsscopeandtheselectionmethodused;
Thenameofthesuccessfultenderer,thefinaltotalcontractprice,thecontractduration.
Datesofsignature,commencementandcompletionofcontract;

NamesofallTenderers that” submittedTenders,andtheirTenderpricesasreadoutatTenderopening;

Procurement Related Complaints and Administrative Review
TheproceduresformakingaProcurement-relatedComplaintareasspecifiedinthe TDS.

A request for administrative review shall be made in the form provided under contract forms.



SECTION II - TENDER DATA SHEET (TDS)

The following specific data shall complement, supplement, or amend the provisions in the Instructions to Tenderers
(ITT). Whenever there is a conflict, the provisions herein shall prevail over those in ITT.

ITT Reference | Particulars Of Appendix To Instructions To Tenders
A. General
ITT 1.1 The reference number of the Invitation for Tenders is: [NHC/TECH/009/2022-23]
The Procuring Entity is: [National Housing Corporation]
The name of the Contract is: [Provision of Borehole and Water Pump Maintenance
Services under Framework Agreement]
The number and identification of lots (contracts)comprising this Invitation for Tenders is:
[N/A (Single Contract)]
ITT 1.2(a) Electronic submission of tenders is not allowed.
ITT 2.3 The Information made available on competing firms is as follows: N/A
The firms that provided consulting services for the contract being tendered for are:
N/A
ITT 3.1 Maximum number of members in the Joint Venture (JV) shall be: [Two]
ITT 3.7 A list of debarred firms and individuals is available on the PPRA’s website: www.ppra.go.ke
ITT 3.11 Tenderers shall be required to be to be registered with
(Relevant Statutory Bodies)
B. Contents of Tendering Document
ITT 6.1 (a) Address where to send enquiries is
Managing Director
National Housing Corporation
Agha Khan Walk, Nairobi
P.0.Box 30257 00100 Nairobi
info@nhckenya.go.ke
(b) The Procuring Entity publish its response at the website: www.nhckenya.go.ke
ITT 6.2 A pre-tender conference will not be held.
ITT 6.3 The questions to reach the Procuring Entity not later than Friday 6™ January 2023 at
5.00pm
ITT 6.5 The Minutes of the Pre-Tender meeting shall be published on the at the website: N/A
C. Preparation of Tenders
ITT 10 (j) The Tenderer shall submit the following additional documents in its Tender: [N/A]
ITT 12.1 Alternative Tenders [“shall not be”]
ITT 13.5 The prices quoted by the Tenderer [“shall not”] be subject to adjustment during the
performance of the Contract.
ITT 13.6 N/A

ITT 13.8 (a) (i)
and (iii)

Place of final destination: National Housing Corporation Estates as per Specifications

ITT 13.8 (a) (iii)

National Housing Corporation Estates as per Specifications

ITT 13.8 (b) (i)

Named place of destination, in Kenya is National Housing Corporation Estates as per
Specifications

ITT 13.8 (b) (i)

Included in the Total Cost

13.8 (¢) (iv) National Housing Corporation Estates as per Specifications
ITT 14.2 Foreign currency requirements [not allowed].
ITT 15.4 Period of time the Goods are expected to be functioning (for the purpose of spare parts):

[N/A]

ITT 16.2 (a)

Manufacturer’s authorization is: [“ Not required”]

ITT 16.2 (b)

After sales service is: [“Not required”]

ITT 17.1 The Tender validity period shall be [150] days.

ITT 17.3 (a) The Number of days beyond the expiry of the initial tender validity period will be 30 days.
(b) The Tender price shall NOT be adjusted.

ITT 18.1 A Tender Security [“shall be”] required of Kenya Shillings fifty Thousand (50,000) in form




ITT Reference

| Particulars Of Appendix To Instructions To Tenders

of a bank Guarantee from a reputable bank in Kenya.
A Tender-Securing Declaration [ “shall be”] required for firm under Special Groups (AGPO).

ITT 19.1

In addition to the original of the Tender, the number of copies is: [1 Original and 1 copy]

ITT 19.3

The written confirmation of authorization to sign on behalf of the Tenderer shall consist of:
[Signed Power of Attorney].

D. Submission and Opening of Tenders

ITT 20.3

A tender package or container that cannot fit in the tender box shall be received at the
Procurement Office 9" Floor of NHC House. Bidders will be required to sign a register
signifying delivery.

ITT 21.1

Address for Submission of Tenders.
Managing Director

National Housing Corporation

Agha Khan Walk, Nairobi

P.0.Box 30257 00100 Nairobi

NHC Building Ground Floor
info@nhckenya.go.ke

Address for Opening of Tenders.
National Housing Corporation
Agha Khan Walk, Nairobi
P.O0.Box 30257 00100 Nairobi
NHC Building 10th Floor
info@nhckenya.go.ke

ITT 24.1

Address for Opening of Tenders.

National Housing Corporation

Agha Khan Walk, Nairobi

P.0.Box 30257 00100 Nairobi

NHC Building 10th Floor

info@nhckenya.go.ke

on or Before Friday 13" January 2023 at 11.00am
No electronic submission of tender.

ITT 24.6

The number of representatives of the Procuring Entity to sign is a minimum of three (3).

E. Evaluation and Comparison of Tenders

ITT 29.3 The manner of rectify quantifiable nonmaterial nonconformities described below:

(The criteria set out in the tender document will be applied in an objective manner to
all bidders)

ITT 31.1 The currency that shall be used is Kenya Shillings Only.

ITT 32.3 A margin of preference and/or reservation [“shall”] apply to Special Groups where prices
are within market rate as long as it does not disadvantage the Corporation and other
bidders.

ITT 32.5 The invitation to tender is open to all qualified and eligible bidders.

(Small and Medium Enterprises, Women Enterprises, Youth Enterprises and Enterprises of
persons living with disability, are encouraged to participate).

ITT 33.2 Price evaluation will be done for all technically responsive bidders.

ITT 33.2 (d) N/A

ITT 33.6 N/A
F. Award of Contract

ITT 41.1 N/A — No Variation of Contract within 12 months from the date of signing contract

ITT 41.1 N/A— No Variation of Contract within 12 months from the date of signing contract

ITT 47.3 Performance Security NOT required

ITT 49.1 The procedures for making a Procurement-related Complaint are detailed in the “Notice of

Intention to Award the Contract” herein and are also available from the PPRA Website
www.ppra.go.ke.




SECTION III - EVALUATION AND QUALIFICATION CRITERIA

1

11

a)

b)

31

b)

General Provisions
WhereveraTendererisrequiredtostateamonetaryamount, TenderersshouldindicatetheKenyaShillingequivalentusi
ngtherateofexchangedeterminedasfollows:

Forbusinessturnoverorfinancialdatarequiredforeachyear-
Exchangerateprevailingonthelastdayoftherespectivecalendaryear(inwhichtheamountsforthatyearistobeconverte
d)wasoriginallyestablished.

Valueofsinglecontract-Exchangerateprevailingonthedateofthecontractsignature.
Exchangeratesshallbetakenfromthepubliclyavailablesourceidentifiedinthel TT14.3.Anyerrorindeterminingtheex

changeratesintheTendermaybecorrectedbytheProcuringEntity.

This section contains the criteria that the Procuring Entity Procuring Entity shall use to evaluate tender and
qualify tenderers. No other factors, methods or criteria shall be used other than those specified in this tender
document. The Tenderer shall provide all the information requested in the forms included in Section IV,
Tendering Forms.

Evaluation of Tenders (ITT 33)
SuccessfulTender orTenders

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisSectiontoevaluate Tenders.Byapplyingthese
criteriaandmethodologies,theProcuringEntityshalldeterminethesuccessful Tender
orTenderswhichhas/havebeendeterminedto:

Besubstantiallyresponsivetothetenderdocuments;

Offer the lowest evaluated cost to the Procuring Entity
Evaluation of Tenders
Preliminary examination for Determination of Responsiveness

The Procuring Entity will start by examining all tenders to ensure they meet in all respects the eligibility
criteria and the following mandatory requirements.

(i)  Submit a copy of Certificate of Registration/Incorporation.

(ii)  Submit acopy of CR12 /CR13

(iii) Submit a copy of Valid Tax Compliance Certificate

(iv) Submit a copy of Registration by NCA in Water Works (NCA Category 8,7,6 or 5)

(v)  Submit a copy of Valid NCA Annual License.

Note:
Only responsive bidders will proceed to the next Evaluation stage.

Technical Evaluation

Description Total Score

Experience of undertaking contractual engagements for goods, works or
services with an annual turnover of Kshs.3,000,000.00

* Kshs.3M and above(30 Marks) 30 Marks
* Kshs.2M to Kshs.5M (10 Marks)

* Below Kshs.2M (5 Marks)




Description Total Score

Evidence of certified Local purchase order or letter of award;

* Certified Copy of Local Purchase Order or letter of Award (No.3)
(30 Marks)

* Certified Copy of Local Purchase Order or letter of credit (No.2) 30 Marks
(15 Marks)

* Certified Copies of Local Purchase Orders or letters of award No 1
and below (10 Marks)

* Evidence of Competent Technical Staff (Attach signed CV &
Certificates of at least two Technical Staff who are registered with 20 Marks
NCA)

Evidence of Equipment and Tools (Attach a list of owned or leased 20 Marks
operation equipment including motor vehicle, fishing cranes, tools etc.
Also attach a copy of lease agreement if leased.

Description Total Score
100

Note:
Bidders Must score above Seventy (70) Marks to proceed to the next Evaluation stage.

Financial Evaluation

1. All Tenderers shall be ranked based on the evaluated price, with the first ranked being the lowest
evaluated price, the second ranked being the second lowest evaluated price, and so on

2. The top seven ranked bidders shall be selected for inclusion in the Framework Agreement for use in
call offs procurement procedure as provided in Section 114 of the Public Procurement and Asset
Disposal Act 2015.



SECTION IV - TENDERING FORMS

FORM OF TENDER
(Amended and issued pursuant to PPRA CIRCULAR No. 02/2022)

INSTRUCTIONS TO TENDERERS
i) All italicized text is to help the Tenderer in preparing this form.

ii) The Tenderer must prepare this Form of Tender on stationery with its letterhead clearly showing the
Tenderer's complete name and business address.Tenderers are reminded that this is a mandatory requirement.

iii) Tenderer must complete and sign CERTIFICATE OF INDEPENDENT TENDER DETERMINATION
and the SELF DECLARATION FORMS OF THE TENDERER as listed under (s) below.

Date of this Tender submission....................... [insert date (as day, month and year) of Tender submission]
TenderName andIdentification..................... [insertidentification] Alternative

NO e [insert identification No if this is a Tender for an alternative]

0 e [Insert complete name of Procuring Entity]

a) No reservations: We have examined and have no reservations to the Tendering document, including
Addenda issued in accordance with Instructions to tenderers (ITT 7);

b) Eligibility: We meet the eligibility requirements and have no conflict of interest in accordance with ITT
3

¢) Tender/Proposal-Securing Declaration: We have not been suspended nor declared ineligible by the
Procuring Entity based on execution of a Tender-Securing Declaration. Or Proposal-Securing Declaration in
Kenya in accordance with ITT 3.6;

d) Conformity: We offer to supply in conformity with the Tendering document and in accordance with
the Delivery Schedules specified in the Schedule of Requirements the following Goods: [insert a brief
description of the Goods and Related Services];

e) Tender Price: The total price of our Tender, excluding any discounts offered in item (f) below is:

i) The discounts offered are:..................coooiiiiiiiiiin. .. [Specify in detail each discount offered.]

ii) The exact method of calculations to determine the net price after application of discounts are shown
below: [Specify in detail the method that shall be used to apply the discounts];

g) Tender Validity Period: Our Tender shall be valid for the period specified in TDS 17.1 (as amended,
if applicable) from the date fixed for the Tender submission deadline specified in TDS 21.1 (as amended,
if applicable), and it shall remain binding upon us and may be accepted at any time before the expiration
of that period;

h) Performance Security: If our Tender is accepted, we commit to obtain a performance security in
accordance with the Tendering document;

i) One Tender per tenderer: We are not submitting any other Tender(s) as an individual tenderer, and
we are not participating in any other Tender(s) as a Joint Venture member, or as a subcontractor, and
meet the requirements of ITT 3.9, other than alternative Tenders submitted in accordance with ITT 12;

j) Suspension and Debarment: We, along with any of our subcontractors, suppliers, consultants,
manufacturers, or service providers for any part of the contract, are not subject to, and not controlled by



any entity or individual that is subject to, a temporary suspension or a debarment imposed by the
Procuring Entity. Further, we are not ineligible under the Kenya laws or official regulations or pursuant to
a decision of the United Nations Security Council;

k) State-owned enterprise or institution: [select the appropriate option and delete the other] [We are not
a state- owned enterprise or institution] / [We are a state-owned enterprise or institution but meet the
requirements of ITT 3.7];

1) Commissions, gratuities, fees: We have paid, or will pay the following commissions, gratuities, or
fees with respect to the Tendering process or execution of the Contract: [insert complete name of each
Recipient, its full address, the reason for which each commission or gratuity was paid and the amount and
currency of each such commission or gratuity]

Name of Recipient Address Reason Amount

(If none has been paid or is to be paid, indicate “none.”)

m) Binding Contract: We understand that this Tender, together with your written acceptance thereof
included in your Letter of Acceptance, shall constitute a binding contract between us, until a formal
contract is prepared and executed;

n) Procuring Entity Not Bound to Accept: We understand that you are not bound to accept the lowest
evaluated cost Tender, the Best Evaluated Tender or any other Tender that you may receive; and

o) Fraud and Corruption: We hereby certify that we have taken steps to ensure that no person acting
for us or on our behalf engages in any type of Fraud and Corruption.

p) Code of Ethical Conduct: We undertake to adhere by the Code of Ethics for Persons Participating in
Public Procurement and Asset Disposal, copy available from (specify website) during the
procurement process and the execution of any resulting contract.

q) Collusive practices: We hereby certify and confirm that the tender is genuine, non-collusive and made
with the intention of accepting the contract if awarded. To this effect we have signed the “Certificate of
Independent tender Determination” attached below.

r) Beneficial Ownership Information: We commit to provide to the procuring entity the Beneficial Ownership
Information in conformity with the Beneficial Ownership Disclosure Form upon receipt of notification of intention
to enter into a contract in the event we are the successful tenderer in this subject procurement proceeding.

s) We, the Tenderer, have duly completed, signed and stamped the following Forms as part of our Tender:

a) Tenderer's Eligibility; Confidential Business Questionnaire — to establish we are not in any conflict to
interest;

b) Certificate of Independent Tender Determination — to declare that we completed the tender without
colluding with other tenderers;

c) Self-Declaration of the Tenderer — to declare that we will, if awarded a contract, not engage in any form of
fraud and corruption; and

d) Declaration and Commitment to the Code of Ethics for Persons Participating in Public Procurement and
Asset Disposal.

Further, we confirm that we have read and understood the full content and scope of fraud and corruption
as informed in “Appendix 1- Fraud and Corruption” attached to the Form of Tender.

Name of thetenderer: .......................cooiiiiiiiiiii *[insert complete name of the tenderer]



Name of the person duly authorized to sign the Tender on behalf of the tenderer:

................................................................................. **[insert complete name of person duly

authorized to sign the Tender]

Title of the person signing the Tender: .........................ciiiiiiiiiiiiiiiiiinna.. [insert complete title
the person signing the Tender]

Signature of the person named above: ............... ... [insert signature
person whose name and capacity are shown above]

Date Signed .....ccooeveiieiieiieiiiiiiiiiiiiiiiirrr e eaee [insert date of signing] day
[insert month], [insert year]

*: In the case of the Tender submitted by a Joint Venture specify the name of the Joint Venture
tenderer.

**: Person signing the Tender shall have the power of attorney given by the tenderer. The power

attorney shall be attached with the Tender Schedules.

of

of

of

as

of



CERTIFICATE OF INDEPENDENT TENDER DETERMINATION

Ltheundersigned,insubmittingtheaccompanyingLetterof Tendertothe [NameofProcuringEntity]for:
[Nameandnumberoften
der]inresponsetotherequestfortendersmadeby:
[NameofTenderer]dohe
rebymakethefollowingstatementsthatlcertifytobetrueandcompleteineveryrespect:

I certify, on behalf of [Name

ofTenderer]that:

1. ThavereadandlunderstandthecontentsofthisCertificate;

2. IunderstandthattheTenderwillbedisqualifiedifthisCertificateisfoundnottobetrueandcompleteineveryrespect;

3. lamtheauthorizedrepresentativeoftheTendererwithauthoritytosignthisCertificate,andtosubmittheTenderonbehalfo
ftheTenderer;

4. ForthepurposesofthisCertificateandtheTender,lunderstandthattheword“competitor”shallincludeanyindividualoro
rganization,otherthantheTenderer,whetherornotaffiliatedwiththeTenderer,who:

a) HasbeenrequestedtosubmitaTenderinresponsetothisrequestfortenders;

b) Couldpotentiallysubmitatenderinresponsetothisrequestfortenders,basedontheirqualifications,abilitiesorexperienc
<

5. TheTendererdisclosesthat[checkoneofthefollowing,asapplicable]:

a) TheTendererhasarrivedattheTenderindependentlyfrom,andwithoutconsultation,communication,agreementorarra
ngementwith,anycompetitor;

b) Thetendererhasenteredintoconsultations,communications,agreementsorarrangementswithoneormorecompetitorsr
egardingthisrequestfortenders,andtheTendererdiscloses,intheattacheddocument(s),completedetailsthereof,includi
ngthenamesofthecompetitorsandthenatureof,andreasonsfor,suchconsultations,communications,agreementsorarra
ngements;

6. Inparticular,withoutlimitingthegeneralityofparagraphs(5)(a)or(5)(b)above,therehasbeennoconsultation,communi
cation,agreementorarrangementwithanycompetitorregarding:

a) Prices;

b) Methods,factorsorformulasusedtocalculateprices;

¢) Theintentionordecisiontosubmit,ornottosubmit,atender;or

d) Thesubmissionofatenderwhichdoesnotmeetthespecificationsoftherequestfortenders;exceptasspecificallydisclosed
pursuanttoparagraph(5)(b)above;

7. Inaddition,therehasbeennoconsultation,communication,agreementorarrangementwithanycompetitorregardingthe
quality,quantity,specificationsordeliveryparticularsoftheworksorservicestowhichthisrequestfortendersrelates,exc
eptasspecificallyauthorizedbytheprocuringauthorityorasspecificallydisclosedpursuanttoparagraph(5)(b)above;

8  thetermsoftheTenderhavenotbeen,andwillnotbe, knowinglydisclosedbytheTenderer,directlyorindirectly,toanyco

mpetitor,priortothedateandtimeoftheofficialtenderopening,oroftheawardingoftheContract,whichevercomesfirst,u
nlessotherwiserequiredbylaworasspecificallydisclosedpursuanttoparagraph(5)(b)above.

Name




SELF-DECLARATIONFORMS

FORM SD1

SELF DECLARATION THAT THE PERSON/TENDERER IS NOT DEBARRED IN THE
MATTER OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

s of Post Office BOX...ccoooovieieriiiiiiiieeeeee being a resident
OF e in the Republic of......ccccevviiiiiiiiee e, do hereby make a statement as
follows:-

L. THAT 1 am the Company Secretary/ Chief Executlve/Managmg D1rect0r/Pr1n01pal
Officer/Director Of........cccccveveevieiiecieie e, (insert name of the Company) who is a Bidder in respect
of Tender NO........ccooevvvvveviinieeieienne, 1) PSSR (insert
tendertitle/description) for.........ccceceveveneeiinierienenne. (insert name of the Procuring entity) and duly authorized

and competent to make this statement.

2. THAT the aforesaid Bidder, its Directors and subcontractors have not been debarred from
participating in procurement proceeding under Part IV of the Act.

3. THAT what is deponed to herein above is true to the best of my knowledge, information
and belief.

(Title) (Signature) (Date)

Bidder Official Stamp



FORM SD2

SELFDECLARATIONTHATTHEPERSON/TENDERERWILLNOTENGAGEINANYCORRUPTORFRAU
DULENTPRACTICE

L of P.OBOX.oioiieiiieeiieee e, being a resident
OF e intheRepublicof............cceovvviniennnnnn. do hereby make a
statementasfollows:-

1. THATIamtheChiefExecutive/ManagingDirector/PrincipalOfficer/Directorof...........ccooeevieviiiniriineniniieeeee
...................................... (insertnameoftheCompany)whoisaBidderinrespectof TenderNo...............ccccevueeueenennnnn.
.......................... for..ccoveevveveeceecceeveeeen(Insert - tender  title/description)  fOT......ocveeveeiieniieiieieeiee e
(insertnameoftheProcuringentity)anddulyauthorizedandcompetenttomakethisstatement.

2. THATtheaforesaidBidder,itsservantsand/oragents/subcontractorswillnotengageinanycorruptorfraudulentpractice
andhasnotbeenrequestedtopayanyinducementtoanymemberoftheBoard, Management, Staffand/oremployeesand/orage
ntsof. ..o (insertnameoftheProcuringentity)whichistheprocuringentity.

3. THATtheaforesaidBidder,itsservantsand/oragents/subcontractorshavenotofferedanyinducementtoanymemberoft
heBoard,Management,Staffand/oremployeesand/oragentsof.......................... (nameoftheprocuringentity).

4. THATtheaforesaidBidderwillnotengage/hasnotengagedinanycorrosivepracticewithotherbiddersparticipatinginth
esubjecttender.

5. THATwhatisdeponedtohereinaboveistruetothebestofmyknowledgeinformationandbelief.

........................ (Title) (Signature)

Bidder’s Official Stamp



DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

Lo ettt et et ete et e (Person)on behalf of (Name of the
Business/Company/Firm).............cccoocoeiiivieiiiiiiiie e declarethatlhavereadandfullyunderstoodth
econtentsofthePublicProcurement&AssetDisposalAct,2015,RegulationsandtheCodeofEthicsforpersonsparticipatingi
nPublicProcurementandAssetDisposalandmyresponsibilitiesundertheCode.

IdoherebycommittoabidebytheprovisionsoftheCodeofEthicsforpersonsparticipatinginPublicProcurementand AssetDi
sposal.

Name Of AUthOTIZEA SIGNALOTY......ccuviriieiiieieeieeie ittt ettt et e st e saeebeeseeseeseesssesseessseessesssesssesssasseens

Office address........oovviiriiiiii e Telephone.........coovvviviiiiiiiia,
Eomail. oo e et et eae e e e e e
Name of theFIrm/COmPanYy ..............iiiiiiiiieieiee ettt ettt esb e e saeetesatessesseee e e ea e e e e nenes

DAl .ot et

(Company Seal/RubberStampwhereapplicable)
WIIESSINAITIC . . ...ttt ettt et ettt ettt bttt ettt ettt s a et st et e e e eeeeenen e

DAl . e e ———————————————————————————11111——————————————— e



APPENDIX 1- FRAUD AND CORRUPTION

(Appendix 1 shall notbemodified)

1.

11

21

22

Purpose

TheGovernmentofKenya'sAnti-
CorruptionandEconomicCrimelawsandtheirsanction'spoliciesandprocedures,PublicProcurementandAssetDispo
salAct(no.330f2015)anditsRegulation,andanyotherKenya'sActsorRegulationsrelatedtoFraudandCorruption,and
similaroffences,shallapplywithrespecttoPublicProcurementProcessesandContractsthataregovernedbythelawsof
Kenya.

Requirements

TheGovernmentofKenyarequiresthatallpartiesincludingProcuringEntities, Tenderers,(applicants/proposers),Con
sultants,ContractorsandSuppliers;anySub-contractors,Sub-
consultants,ServiceprovidersorSuppliers;any A gents(whetherdeclaredornot);andanyoftheirPersonnel,involvedan
dengagedinprocurementunderKenya'sLawsandRegulation,observethehigheststandardofethicsduringtheprocure
mentprocess,selectionandcontractexecutionofallcontracts,andrefrainfromFraudandCorruptionandfullycomplyw
ithKenya'slawsandRegulationsasperparagraphs1.labove.

Kenya’s
publicprocurementandassetdisposalact(no.330f2015)underSection66describesrulestobefollowedandactionstobe
takenindealingwithCorrupt,Coercive,Obstructive,CollusiveorFraudulentpractices,andConflictsofInterestinprocu
rementincludingconsequencesforoffencescommitted. AfewoftheprovisionsnotedbelowhighlightKenya'spolicyof
notoleranceforsuchpracticesandbehavior:

ApersontowhomthisActappliesshallnotbeinvolvedinanycorrupt,coercive,obstructive,collusiveorfraudulentpracti
ce;orconflictsofinterestinanyprocurementorassetdisposalproceeding;
Apersonreferredtoundersubsection(1)whocontravenestheprovisionsofthatsub-sectioncommitsanoffence;
Withoutlimitingthegeneralityofthesubsection(1)and(2),thepersonshallbe—
disqualifiedfromenteringintoacontractforaprocurementorassetdisposalproceeding;or
ifacontracthasalreadybeenenteredintowiththeperson,thecontractshallbevoidable;
Thevoidingofacontractbytheprocuringentityundersubsection(7)doesnotlimitanylegalremedytheprocuringentity
mayhave;
AnemployeeoragentoftheprocuringentityoramemberoftheBoardorcommitteeoftheprocuringentitywhohasaconfli
ctofinterestwithrespecttoaprocurement:-

Shallnottakepartintheprocurementproceedings;
Shallnot,afteraprocurementcontracthasbeenenteredinto,takepartinanydecisionrelatingtotheprocurementorcontra
ct;and
Shallnotbeasubcontractorforthebiddertowhomwasawardedcontract,oramemberofthegroupofbidderstowhomthec
ontractwasawarded,butthesubcontractorappointedshallmeetalltherequirementsofthisAct.

Anemployee,agentormemberdescribedinsubsection(1)whorefrainsfromdoinganythingprohibitedunderthatsubse
ction,butforthatsubsection,wouldhavebeenwithinhisorherdutiesshalldisclosetheconflictofinteresttotheprocuring
entity;

Ifapersoncontravenessubsection(1)withrespecttoaconflictofinterestdescribedinsubsection(5)(a)andthecontractis
awardedtothepersonorhisrelativeortoanotherpersoninwhomoneofthemhadadirectorindirectpecuniaryinterest,the
contractshallbeterminatedandallcostsincurredbythepublicentityshallbemadegoodbytheawardingofficer.Etc.

IncompliancewithKenya'slaws,regulationsandpoliciesmentionedabove,theProcuringEntity:

Definesbroadly,forthepurposesoftheaboveprovisions,thetermssetforthbelowasfollows:

“corruptpractice”istheoffering,giving,receiving,orsoliciting,directlyorindirectly,ofanythingofvaluetoinfluencei
mproperlytheactionsofanotherparty;

“fraudulentpractice”isanyactoromission,includingmisrepresentation,thatknowinglyorrecklesslymisleads,oratte
mptstomislead,apartytoobtainfinancialorotherbenefitortoavoidanobligation;

“collusivepractice”’isanarrangementbetweentwoormorepartiesdesignedtoachieveanimproperpurpose,includingt
oinfluenceimproperlytheactionsofanotherparty;



b)

“coercivepractice”isimpairingorharming,orthreateningtoimpairorharm,directlyorindirectly,anypartyortheproper
tyofthepartytoinfluenceimproperlytheactionsofaparty;

“obstructivepractice™is:

deliberatelydestroying, falsifying,altering,orconcealingofevidencematerialtotheinvestigationormakingfalsestate
mentstoinvestigatorsinordertomateriallyimpedeinvestigationbyPublicProcurementRegulatory Authority(PPRA)
oranyotherappropriateauthorityappointedbyGovernmentofKenyaintoallegationsofacorrupt,fraudulent,coercive,
orcollusivepractice;and/orthreatening,harassing,orintimidatinganypartytopreventitfromdisclosingitsknowledge
ofmattersrelevanttotheinvestigationorfrompursuingtheinvestigation;or

actsintendedtomateriallyimpedetheexerciseofthePPR A'sortheappointedauthority'sinspectionandauditrightsprovi
dedforunderparagraph2.3e.below.

Definesmorespecifically,inaccordancewiththeaboveprocurementActprovisionssetforthforfraudulentandcollusiv
epracticesasfollows:

"fraudulentpractice"includesamisrepresentationoffactinordertoinfluenceaprocurementordisposalprocessortheexercise

d)

ofacontracttothedetrimentoftheprocuringentityorthetendererorthecontractor,andincludescollusivepracticesamon
gsttendererspriortooraftertendersubmissiondesignedtoestablishtenderpricesatartificialnon-
competitivelevelsandtodeprivetheprocuringentityofthebenefitsoffreeandopencompetition.

Rejectsaproposalforaward' ofacontractifPPR Adeterminesthatthefirmorindividualrecommendedforaward,anyofit
spersonnel,oritsagents,oritssub-consultants,sub-
contractors,serviceproviders,suppliersand/ortheiremployees,has,directlyorindirectly,engagedincorrupt, fraudule
nt,collusive,coercive,orobstructivepracticesincompetingforthecontractinquestion;

PursuanttotheKenya'sabovestated ActsandRegulations,maysanctionordebarorrecommendtoappropriateauthority
(ies)forsanctioninganddebarmentofafirmorindividual,asapplicableundertheActsandRegulations;

RequiresthataclausebeincludedinTenderdocumentsandRequestforProposaldocumentsrequiring(i) Tenderers(app
licants/proposers),Consultants,Contractors,andSuppliers,andtheirSub-contractors, Sub-
consultants,Serviceproviders,Suppliers,Agentspersonnel,permitthePPR Aoranyotherappropriateauthorityappoin
tedbyGovernmentofKenyatoinspect’allaccounts,recordsandotherdocumentsrelatingtotheprocurementprocess,sel
ectionand/orcontractexecution,andtohavethemauditedbyauditorsappointedbythePPR Aoranyotherappropriateaut
horityappointedbyGovernmentofKenya;and

PursuanttoSection62oftheaboveAct,requiresApplicants/TendererstosubmitalongwiththeirApplications/Tenders/
Proposalsa“Self-
DeclarationForm”asincludedintheprocurementdocumentdeclaringthattheyandallpartiesinvolvedintheprocureme
ntprocessandcontractexecutionhavenotengaged/willnotengageinanycorruptorfraudulentpractices.



TENDERER INFORMATION FORM

Date:. ..o [insertdate(asday,monthandyear)ofTendersubmission]

Tender Name and Identification:............................... [Insert identification

Alternative NO.o..oooiiiieiieiieee e [insertidentificationNoifthisisaTenderforanalternative]|Page of
pages

1. Tenderer’s Name [insert Tenderer’s legal name]

2. In case of IV, legal name of each member: [insert legal name of each member in JV]

3. Tenderer’s actual or intended country of registration: [insert actual or intended country of
registration]

4. Tenderer’s year of registration: [insert Tenderer’s year of registration]

5. Tenderer’s Address in country of registration: [insert Tenderer’s legal address in country of
registration]

6. Tenderer’s Authorized Representative Information
Name: [insert Authorized Representative’s name]
Address: [insert Authorized Representative’s Address]
Telephone/Fax numbers: [insert Authorized Representative’s telephone/fax numbers]

Email Address: [insert Authorized Representative’s email address]

7. Attached are copies of original documents of [check the box(es) of the attached original
documents]

O  For Kenyan Tenderers a current tax clearance certificate or tax exemption certificate issued
by the Kenya Revenue Authority in accordance with ITT 3.14.

OArticles of Incorporation (or equivalent documents of constitution or association), and/or
documents of registration of the legal entity named above, in accordance with ITT 3.4.

O In case of JV, letter of intent to form JV or JV agreement, in accordance with ITT 3.1.

O In case of state-owned enterprise or institution, in accordance with ITT 4.6 documents
establishing:

(i) Legal and financial autonomy
(i1) Operation under commercial law

(iii) Establishing that the tenderer is not under the supervision of the Procuring Entity

3.  Included are the organizational chart and a list of Board of Directors




TENDERER’S ELIGIBILITY- CONFIDENTIAL BUSINESSQUESTIONNAIREFORM
a) InstructiontoTenderer

TenderisinstructedtocompletetheparticularsrequiredinthisForm,oneformforeachentityifTenderisaJ V. Tendererisfurthe
rremindedthatitisanoffencetogivefalseinformationonthisForm.

A. Tenderer’s details
ITEM DESCRIPTION
1 | Name of the Procuring Entity
2 | Name of the Tenderer
3 | Full Address and Contact Details of the Tenderer. 1. Country
2. City
3. Location
4. Building
5. Floor
6. Postal Address
7. Name and email of
contact person.
4 | Reference Number of the Tender
5 | Date and Time of Tender Opening
6 | Current Trade License No and Expiring date
7 | Maximum value of business which the Tenderer
handles.
8
General and Specific Details
b) Sole Proprietor, provide the following details.
Name in full
Age Nationality
Country of Origin Citizenship
c) Partnership, provide the following details.
Names of Partners Nationality Citizenship % Shares owned
1
2
3

d Registered Company, provide the following details.

1) Private or public Company




ii)  State the nominal and issued capital of the Company-

Nominal Kenya Shillings (Equivalent)
Issued Kenya Shillings (Equivalent) s

iii) Give details of Directors as follows.

Names of Director Nationality Citizenship % Shares
owned
1
2
3

(¢) DISCLOSURE OF INTEREST- Interest of the Firm in the Procuring Entity.

(1) Are there any person/persons in ............... (Name of Procuring Entity) who has an interest or relationship in
this firm? Yes/No...........c.coooeeeiinne.

If yes, provide details as follows.

Names of Person Designation in the | Interest or Relationship
Procuring Entity with Tenderer
1
2
3

(i1)Conflict of interest disclosure

Type of Conflict Disclosure If YES provide details of the
YES OR NO relationship with Tenderer

1 Tenderer is directly or indirectly
controlled by or is under common
control with another tenderer.

2 Tenderer receives or has received
any direct or indirect subsidy
from another tenderer.

3 Tenderer has the same legal
representative as another tenderer
4 Tender has a relationship with

another tenderer, directly or
through common third parties that
puts it in a position to influence
the tender of another tenderer, or
influence the decisions of the
Procuring Entity regarding this
tendering process.

5 Any of the Tenderer’s affiliates
participated as a consultant in the
preparation of the design or
technical specifications of the
works that are the subject of the
tender.

6 Tenderer would be providing
goods, works, non-consulting
services or consulting services
during implementation of the
contract specified in this Tender
Document.

7 Tenderer has a close business or




Type of Conflict

Disclosure
YES OR NO

If YES provide details of the
relationship with Tenderer

family relationship with a
professional staff of the Procuring
Entity who are directly or
indirectly  involved in the
preparation of the Tender
document or specifications of the
Contract, and/or the Tender
evaluation process of such
contract.

Tenderer has a close business or
family relationship with a
professional staff of the Procuring
Entity who would be involved in
the implementation or supervision
of the Contract.

Has the conflict stemming from
such relationship stated in item 7
and 8 above been resolved in a
manner  acceptable to  the
Procuring Entity throughout the
tendering process and execution
of the Contract?

(f) Certification

On behalf of the Tenderer, I certify that the information given above is correct.

Full Name

Title or Designation

(Signature)

(Date)




TENDERER’S JVMEMBERSINFORMATIONFORM

TenderNameandldentification:................................. [insertidentificationAlternativeNo.:.................... [insertidentific
ationNoifthisisaTenderforanalternative].

Page of pages

1. Tenderer’s Name:
[insert Tenderer’s legal name]

2. Tenderer’s JV Member’s name: [insert JV’s Member legal name]

3. Tenderer’s JV Member’s country of registration: [insert JV’s Member country of registration]
4. Tenderer’s JV Member’s year of registration: [insert JV’s Member year of registration]

5. Tenderer’s JV Member’s legal address in country of registration: [insert JV’s Member legal

address in country of registration]

6.  Tenderer’s JV Member’s authorized representative information

Name: [insert name of JV’s Member authorized representative]

Address: [insert address of JV’s Member authorized representative]

Telephone/Fax numbers: [insert telephone/fax numbers of JV’s Member authorized representative]

Email Address: [insert email address of JV’s Member authorized representative]

7. Attached are copies of original documents of [check the box(es) of the attached original
documents]

O  Articles of Incorporation (or equivalent documents of constitution or association), and/or
registration documents of the legal entity named above, in accordance with ITT 4.4.

O In case of a state-owned enterprise or institution, documents establishing legal and financial
autonomy, operation in accordance with commercial law, and that they are not under the supervision of
the Procuring Entity, in accordance with ITT 4.6.

8. Included are the organizational chart and a list of Board of Directors




Price Schedule

1. List of Pumps

Description / Type Location Quantity | Cost for Providing
Quarterly Service
(Kshs)
1. Grundfos CR 10-12 Kw water booster NHC House, 2
pump Nairobi County
2. Pedrollo L v30 2.2Kw water drainage NHC House, 3
pumps (underground and dirty water) Nairobi County
3. Dayliff Model DCX1 50P 7.0kW head | NHC House, 2
50m portable pump Nairobi County
4. CHB8-30A-W-A-CVBE Model Sadi Road, 1
G.4N502115-P20844 50 Hz 1x220 240V | Nairobi County
water pump (Made in Hungary)
5. CHS8-30A-W-A-CVBE Model Woodley Estate, 2
G.4N502115-P20844 50 Hz 1x220 240V | Nairobi County
water pump (Made in Hungary)
6. DAYLIFF D B2-30 037Kw water pump. | Nyari Estate 2
(MD’s
residence),
Nairobi County
7. CH4-60-A-W-A-CVBE Model Changamwe 4
(G.44502106-P20719 Booster water Estate, Mombasa
pumps County
8. Grundfos Model: PN3-SN A -96501898- | Park Road AHP, 1
10000370 water booster pumps Type Nairobi County
:CRIS5-7A-F-A-E-HQQE, HZ:50,
KW:5.5, M° /h:17.0
9. Grundfos CRI5-7A-F-A-E-HQQE water | Park Road AHP, 1
booster pumps Nairobi County
HZ:50, KW:5.5, M* /h:17
10. | Grundfos Model: PN-SN A -96501898- | Park Road AHP, 1
10000230 water booster pumps, Type Nairobi County
:CRIS5-7A-F-A-E-HQQE, HZ:50, KW:
(not legible), M? /h:17.0
11. | Grundfos Model: PN-SN A -96501898- | Park Road AHP, 1
10000449 water booster pumps, Type: Nairobi County
CRI5-7A-F-A-E-HQQE, HZ:5, KW: 5.5,
M’ /h:17.0
12. | Pedrollo Rel H TOP2 sump pump, Hz | Park Road AHP,
50, P2 0.37 kW —0.50 Hp - made in Nairobi County
Italy
13. | Xylem Lowara 50 250/30 booster pump | Olympic View, 2
Kibera, Nairobi
County
14. | Submersible pump for the underground | Olympic View, 1

tank (no details on pump)

Kibera, Nairobi
County

Total (Kshs)




2. LIST OF BOREHOLES AND BORE HOLE PUMPS

Item Location Depth of the Yield of Submersible Pump Cost for Providing
No. Borehole borehole Description / Type Quarterly Service
(Kshs)
1. Langata Commercial | 254 metres 8.6m3/hour | DAYLIFF DS 5/60
(MUD), Nairobi 5.5Kw
County
2. Olympic View, 300 metres 7m3/hour DAB S4E-42
Kibera, Nairobi
County
3. Stoni Athi, Athi 248 metres 6m3/hour DAYLIFF DS3-60
River, Machakos 4KW
County
4. Kanyakwar, Kisumu | 130 metres 1.2m3/hour | Grundfos SP 3A-25
County (Borehole 1) 1.5Kw
5. Kanyakwar, Kisumu | 115 metres 4m3/hour Grundfos SP 5A-25
County (Borehole 2) 2.2Kw
6. Bububu TP Scheme, | 25 metres 6.55m3/hour | Grundfos SP 9-8
Mombasa County 1.5Kw Pump end,
Pedrollo
4pdM/1.5Kw 1PH
Sub-Motor Motor
Doyinl.5Kw LCD
Controller
Sollatek AVS 15A
7. EPS Factory, Athi 280 metres 38m3/hour Pedrollo 7.5kW,
River, Machakos delivery 8.5m3, head
County 300m/h
8. Park Road AHP, No details No details Wilo Denso - 24
Nairobi County Q 17 m’/h, Hmax
(borehole 1) 259, HP17.5, H:188
m
9. Park Road AHP, No details No details No details
Nairobi County
(borehole 2)

Total (Kshs)

NOTE:

1. Prices quoted MUST be Inclusive of Applicable Levies and Taxes.

2. Successful bidders will be required to offer quarterly service and provide reports thereof.

3. Call-offs will be invited from the successful bidders to quote for spare parts in case of

breakdown.

Name

Signature

Date and official stamp




A/

7%

FORM OF TENDER SECURITY-[Demand Bank Guarantee]

Beneficiary:

Request forTendersNo: Date:

TENDER GUARANTEE No.:

Guarantor:

1. Wehave been informed that (here inafter called "the Applicant") has
submitted or will submit to the Beneficiary its Tender (here inafter called" the Tender") for the execution of
under Request for Tenders No. (“the ITT”).

2. Furthermore, we understand that, according to the Beneficiary's conditions, Tenders must be supported by a

()

b)

Tender guarantee.

At the request of the Applicant, we, as Guarantor, hereby irrevocably undertake to pay the Beneficiary any sum
or sums not exceeding in total an amount of ( ) upon receipt by us of the
Beneficiary's complying demand, supported by the Beneficiary's statement, whether in the demand itself or a
separate signed document accompanying or identifying the demand, stating that either the Applicant:

has withdrawn its Tender during the period of Tender validity set forth in the Applicant's Letter of Tender (“the
Tender Validity Period”), or any extension thereto provided by the Applicant; or

having been notified of the acceptance of its Tender by the Beneficiary during the Tender Validity Period or any
extension there to provided by the Applicant, (i) has failed to execute the contract agreement, or (ii) has failed to
furnish the Performance.

This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies of the
contract agreement signed by the Applicant and the Performance Security and, or (b) if the Applicant is not the
successful Tenderer, upon the earlier of (i) our receipt of a copy of the Beneficiary's notification to the Applicant
of the results of the Tendering process; or (ii) thirty days after the end of the Tender Validity Period.

Consequently, any demand for payment under this guarantee must be received by us at the office indicated
above onor before that date.

[signature(s)]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.



FORM OF TENDER-SECURING DECLARATION

[TheBiddershallcompletethisForminaccordancewiththeinstructionsindicated]

Date:..ccooeeiieeeeee e [insertdate(asday,monthandyear)ofTenderSubmission]
Tender NO.io.ovoveevieeeeeee e [Insert numberoftenderingprocess]
O e [insertcompletenameofPurchaser]l/We,theundersigned,declarethat:

1. I/Weunderstandthat,accordingtoyourconditions,bidsmustbesupportedbyaTender-SecuringDeclaration.

2. I/Weacceptthatl/wewillautomaticallybesuspendedfrombeingeligiblefortenderinginanycontractwiththePurchaserf
ortheperiodoftimeof......... [insertnumberofmonthsoryears]startingon......... [insertdate],ifweareinbreachofourobligatio
n(s)underthebidconditions,becausewe—
(a)havewithdrawnourtenderduringtheperiodoftendervalidityspecifiedbyusintheTenderingDataSheet;or(b)havingbeen
notifiedoftheacceptanceofourBidbythePurchaserduringtheperiodofbidvalidity,(i)failorrefusetoexecutetheContract,ifr
equired,or(ii)failorrefusetofurnishthePerformanceSecurity,inaccordancewiththeinstructionstotenders.

3. I/WeunderstandthatthisTenderSecuringDeclarationshallexpireifwearenotthesuccessful Tenderer(s),upontheearlie
rof:

a) ourreceiptofacopyofyournotificationofthenameofthesuccessfulTenderer;or

b) thirty days aftertheexpirationofourTender.

4. I/Weunderstandthatiflam/weare/inaJointVenture,theTenderSecuringDeclarationmustbeinthenameoftheJointVentu

rethatsubmitsthebid,andtheJointVenturehasnotbeenlegallyconstitutedatthetimeofbidding,theTenderSecuringDeclarat
ionshallbeinthenamesofallfuturepartnersasnamedintheletterofintent.

S I . e ettt

Capacity/title(directororpartnerorsoleproPriCtor,etC.) .. . . uunt et ittt ettt et ettt etete ettt e st ee e eseeseeenens

NI L e s
Dulyauthorizedtosignthebidforandonbehalfof:..............ccocoveininiiciiiiis [insertcompletenameofTenderer].Dated
0] | OO UUURUPOPRUPIOPRIOTI day Of oo [Insert date of signing].

Seal orstamp.

Page 42 of 65



PART 2: REQUIREMENTS



Section V - Schedule of Requirements

1. . List of Pumps
Description / Type Location Quantity
1. Grundfos CR 10-12 Kw water booster pump NHC House, Nairobi 2
County
2. Pedrollo L v30 2.2Kw water drainage pumps NHC House, Nairobi 3
(underground and dirty water) County
3. Dayliff Model DCX1 50P 7.0kW head 50m portable | NHC House, Nairobi 2
pump County
4. CHB8-30A-W-A-CVBE Model G.4N502115-P20844 | Sadi Road, South B 1
50 Hz 1x220 240V water pump (Made in Hungary) Estate, Nairobi County
5. CHS8-30A-W-A-CVBE Model G.4N502115-P20844 | Woodley Estate, 2
50 Hz 1x220 240V water pump (Made in Hungary) | Nairobi County
6. DAYLIFF D B2-30 037Kw water pump. Nyari Estate 2
(MD’s residence),
Nairobi County
7. CH4-60-A-W-A-CVBE Model G.44502106-P20719 | Changamwe Estate, 4
Booster water pumps Mombasa County
8. Grundfos Model: PN3-SN A -96501898-10000370 Park Road AHP, 1
water booster pumps Type :CRI5-7A-F-A-E-HQQE, | Nairobi County
HZ:50, KW:5.5, M’ /h:17.0
9. Grundfos CRI5-7A-F-A-E-HQQE water booster Park Road AHP, 1
pumps Nairobi County
HZ:50, KW:5.5, M* /h:17
10. | Grundfos Model: PN-SN A -96501898-10000230 Park Road AHP, 1
water booster pumps, Type :CRI5-7A-F-A-E-HQQE, | Nairobi County
HZ:50, KW: (not legible), M /h:17.0
11. | Grundfos Model: PN-SN A -96501898-10000449 Park Road AHP, 1
water booster pumps, Type: CRI5-7A-F-A-E-HQQE, | Nairobi County
HZ:5, KW: 5.5, M’ /h:17.0
12. | Pedrollo Rel H TOP2 sump pump, Hz 50, P2 0.37 | Park Road AHP,
kW —0.50 Hp - made in Italy Nairobi County
13. | Xylem Lowara 50 250/30 booster pump Olympic View, Kibera, 2
Nairobi County
14. | Submersible pump for the underground tank (no Olympic View, Kibera, 1

details on pump)

Nairobi County




2. LIST OF BOREHOLES AND BORE HOLE PUMPS

Item Location Depth of the Yield of Submersible Pump
No. Borehole borehole Description / Type
1. Langata Commercial 254 metres 8.6m3/hour DAYLIFF DS 5/60
(MUD), Nairobi County 5.5Kw
2. Olympic View, Kibera, 300 metres 7m3/hour DAB S4E-42
Nairobi County
3. Stoni Athi, Athi River, 248 metres 6m3/hour DAYLIFF DS3-60 4KW
Machakos County
4. Kanyakwar, Kisumu 130 metres 1.2m3/hour Grundfos SP 3A-25
County (Borehole 1) 1.5Kw
5. Kanyakwar, Kisumu 115 metres 4m3/hour Grundfos SP 5A-25
County (Borehole 2) 2.2Kw
6. Bububu TP Scheme, 25 metres 6.55m3/hour Grundfos SP 9-8 1.5Kw
Mombasa County Pump end, Pedrollo
4pdM/1.5Kw 1PH Sub-
Motor Motor
Doyinl.5Kw LCD
Controller
Sollatek AVS 15A
7. EPS Factory, Athi River, | 280 metres 38m3/hour Pedrollo 7.5kW, delivery
Machakos County 8.5m3, head 300m/h
8. Park Road AHP, Nairobi | No details No details Wilo Denso - 24
County (borehole 1) Q 17 m’/h, Hmax 259,
HP17.5, H:188 m
9. Park Road AHP, Nairobi | No details No details No details
County (borehole 2)
NB:

Bidders may visit sites before quoting if need be.




%S

PART 3 - CONDITIONS OF CONTRACT AND
CONTRACT FORMS
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SECTION VI - GENERAL CONDITIONS OF CONTRACT

1.

Definitions

IntheConditionsofContract(“‘theseConditions”),whichincludeSpecial Conditions,PartsAandB,andtheseGeneral Condit
ions,thefollowingwordsandexpressionsshallhavethemeaningsstated. Wordsindicatingpersonsorpartiesincludecorporat
ionsandotherlegalentities,exceptwherethecontextrequiresotherwise.

a)

b)

¢)

d)

g)

h)

i)
k)

D

0)

p)

21

22,

b)

“Contract”meanstheContractAgreemententeredintobetweentheProcuringEntityandtheSupplier,togetherwiththe
ContractDocumentsreferredtotherein,includingallattachments,appendices,andalldocumentsin corporate
byreferencetherein.

“ContractDocuments”meansthedocumentslistedintheContractAgreement,includinganyamendmentsthereto.

“ContractPrice”meansthepricepayabletotheSupplierasspecifiedintheContract A greement,subjecttosuchadditions
andadjustmentstheretoordeductionstherefrom,asmaybemadepursuanttotheContract.

“Day” means calendar day.

“Completion”meansthefulfilmentoftheRelatedServicesbytheSupplierinaccordancewiththetermsandconditionsse
tforthintheContract.

“GCC” means the General Conditions of Contract.

“Goods”meansallofthecommodities,rawmaterial,machineryandequipment,and/orothermaterialsthattheSupplieri
srequiredtosupplytotheProcuringEntityundertheContract.

“ProcuringEntity”’meanstheProcuringEntitypurchasingtheGoodsandRelatedServices,asspecifiedintheSCC.

“RelatedServices”meanstheservicesincidentaltothesupplyofthegoods,suchasinsurance,delivery,installation,com
missioning,trainingandinitialmaintenanceandothersuchobligationsoftheSupplierundertheContract.

“SCC” means the Special Conditions of Contract.

“Subcontractor”’meansanyperson,privateorgovernmententity,oracombinationoftheabove,towhomanypartoftheG
oodstobesuppliedorexecutionofanypartoftheRelatedServicesissubcontractedbytheSupplier.

“Supplier’meanstheperson,privateorgovernmententity,oracombinationoftheabove,whoseTendertoperformtheC
ontracthasbeenacceptedbytheProcuringEntityandisnamedassuchintheContractAgreement.

“BaseDate”meansadate30daypriortothesubmissionoftenders.

“Laws”meansallnationallegislation,statutes,ordinances,andregulationsandby-
lawsofanylegallyconstitutedpublicauthority.

“LetterofAcceptance”meanstheletterofformalacceptance,signedby the
contractor.ProcuringEntity,includinganyannexedmemorandacomprisingagreementsbetweenandsignedbybothPa
rties.

“ProcuringEntity”meanstheEntitynamedintheSpecial ConditionsofContract.
Interpretation
Ifthecontextsrequiresit,singularmeanspluralandviceversa.

Incoterms

UnlessinconsistentwithanyprovisionoftheContract,themeaningofanytradetermandtherightsandobligationsofparti
esthereundershallbeasprescribedbylncotermsspecifiedintheSCC.

ThetermsEXWandCIPandothersimilarterms,whenused,shallbegovernedbytherulesprescribedinthecurrentedition
ofIncotermsspecifiedintheSCCandpublishedbythelnternational ChamberofCommerceinParis,France.
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31

32

4.1

Contract Documents

SubjecttotheorderofprecedencesetforthintheContractAgreement,alldocumentsformingtheContract(andallpartsth
ereof)areintendedtobecorrelative,complementary,andmutuallyexplanatory. The Contract Agreement shall be
read as a whole. ThedocumentsformingtheContractshallbeinterpretedinthefollowingorderofpriority:

TheContractAgreement,

TheLetterofAcceptance,

TheGeneralConditionsofContract

SpecialConditionsofContract

TheFormofTender,

TheSpecificationsandSchedulesoftheDrawings(ifany),and
TheSchedulesofRequirements,PriceScheduleandanyotherdocumentsformingpartoftheContract.

Fraud and Corruption

Thesuppliershallcomplywithanti-
corruptionlawsandguidelinesandtheprevailingsanctions,policiesandproceduresassetforthintheLawsofKenya.

TheSuppliershalldiscloseanycommissions,gratuityorfeesthatmayhavebeenpaidoraretobepaidtoagentsoranyother

personwithrespecttotheTenderingprocessorexecutionoftheContract. Theinformationdisclosedmustincludeatleastt
henameandaddressoftheagentorotherparty,theamountandcurrency,andthepurposeofthecommission,gratuityorfee

Entire Agreement

4.3.1TheContractconstitutestheentireagreementbetweentheProcuringEntityandtheSupplierandsupersedesall

4.2

4.3

b)

4.4

communications,negotiationsandagreements(whetherwrittenororal)ofthepartieswithrespecttheretomadepriortot
hedateofContract.

Amendment

NoamendmentorothervariationoftheContractshallbevalidunlessitisinwriting,isdated,expresslyreferstotheContra
ct,andissignedbyadulyauthorizedrepresentativeofeachpartythereto.

Non-waiver

SubjecttoGCCSub-
Clause4.5(b)below,norelaxation,forbearance,delay,orindulgencebyeitherpartyinenforcinganyofthetermsandcon
ditionsoftheContractorthegrantingoftimebyeitherpartytotheothershallprejudice,affect,orrestricttherightsofthatpa
rtyundertheContract,neithershallanywaiverbyeitherpartyofanybreachofContractoperateaswaiverofanysubseque
ntorcontinuingbreachofContract.

Anywaiverofaparty'srights,powers,orremediesundertheContractmustbeinwriting,dated,andsignedbyanauthorize
drepresentativeofthepartygrantingsuchwaiver,andmustspecifytherightandtheextenttowhichitisbeingwaived.

Severability

IfanyprovisionorconditionoftheContractisprohibitedorrenderedinvalidorunenforceable,suchprohibition,invalidityoru

51

52

nenforceabilityshallnotaffectthevalidityorenforceabilityofanyotherprovisionsandconditionsoftheContract.

Language

TheContractaswellasallcorrespondenceanddocumentsrelatingtotheContractexchangedbytheSupplierandtheProc

uringEntity,shallbewrittenintheEnglishLanguage.SupportingdocumentsandprintedliteraturethatarepartoftheCo

ntractmaybeinanotherlanguageprovidedtheyareaccompaniedbyanaccurateandcertifiedtranslationoftherelevantpa
ssagesintheEnglishLanguage,inwhichcase,forpurposesofinterpretationoftheContract,theEnglishlanguageistran

slationshallgovern.

TheSuppliershallbearallcostsoftranslationtothegoverninglanguageandallrisksoftheaccuracyofsuchtranslation,for
documentsprovidedbytheSupplier.
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6.

Joint Venture, Consortium orAssociation

6.11ftheSupplierisajointventure,consortium,orassociation,allofthepartiesshallbejointlyandseverallyliabletotheProcuri

71

72

73

91
92

b)
10.
101

102

102

ngEntityforthefulfilmentoftheprovisionsoftheContractandshalldesignateonememberofthejointventure,consortiu
m,orassociationtoactasaleaderwithauthoritytobindthejointventure,consortium,orassociation. Thecompositionort
heconstitutionofthejointventure,consortium,orassociationshallnotbealteredwithoutthepriorwrittenconsentoftheP
rocuringEntity.

Eligibility

TheSupplieranditsSubcontractorsshallhavethenationalityofaneligiblecountry. ASupplierorSub-
contractorshallbedeemedtohavethenationalityofacountryifitisacitizenorconstituted,incorporated,orregistered,an
doperatesinconformitywiththeprovisionsofthelawsofthatcountry.

AllGoodsandRelatedServicestobesuppliedundertheContractshallhavetheirorigininEligibleCountries.Forthepurp
oseofthisClause,originmeansthecountrywherethegoodshavebeengrown,mined,cultivated,produced,manufacture
d,orprocessed;orthroughmanufacture,processing,orassembly,anothercommerciallyrecognizedarticleresultsthatd
ifferssubstantiallyinitsbasiccharacteristicsfromitscomponents.

TheTenderer,ifaKenyanfirm,mustsubmitwithitstenderavalidtaxcompliancecertificatefromtheKenyaRevenue Aut
hority.

Notices
AnynoticegivenbyonepartytotheotherpursuanttotheContractshallbeinwritingtotheaddressspecifiedintheSCC.Th
eterm*““‘inwriting”’meanscommunicatedinwrittenformwithproofofreceipt.
Anoticeshallbeeffectivewhendeliveredoronthenotice'seffectivedate, whicheverislater.

Governing Law

TheContractshallbegovernedbyandinterpretedinaccordancewiththelawsofKenya.
ThroughouttheexecutionoftheContract,theSuppliershallcomplywiththeimportofgoodsandservicesprohibitionsin
Kenya:
where,asamatteroflaw,complianceorofficialregulations,Kenyaprohibitscommercialrelationswiththatcountryoran
yimportofgoodsfromthatcountryoranypaymentstoanycountry,person,orentityinthatcountry;or
byanactofcompliancewithadecisionoftheUnitedNationsSecurityCounciltakenunderChapterVIloftheCharterofth
eUnitedNations,Kenyaprohibitsanyimportofgoodsfromthatcountryoranypaymentstoanycountry,person,orentity.

Settlement of Disputes

TheProcuringEntityandtheSuppliershallmakeeveryefforttoresolveamicablybydirectnegotiationanydisagreement
ordisputearisingbetweenthemunderorinconnectionwiththeContract.
If,afterthirty(30)days,thepartieshavefailedtoresolvetheirdisputeordifferencebysuchmutualconsultation,theneithe
rtheProcuringEntityortheSuppliermaygivenoticetotheotherpartyofitsintentiontocommencearbitration,ashereinaf
terprovided,astothematterindispute,andnoarbitrationinrespectofthismattermaybecommencedunlesssuchnoticeis
given.Anydisputeordifferenceinrespectofwhichanoticeofintentiontocommencearbitrationhasbeengiveninaccord
ancewiththisClauseshallbefinallysettledbyarbitration. ArbitrationmaybecommencedpriortoorafterdeliveryoftheG
oodsundertheContract.

Arbitration proceedings shall be conducted as follows:

1021 AnyclaimordisputebetweenthePartiesarisingoutoforinconnectionwiththeContractnotsettledamicablyinaccordan

cewithSub-Clause10.1shallbefinallysettledbyarbitration.

1022 Noarbitrationproceedingsshallbecommencedonanyclaimordisputewherenoticeofaclaimordisputehasnotbeengiv

enbytheapplyingpartywithinthirtydaysoftheoccurrenceordiscoveryofthematterorissuegivingrisetothedispute.

1023 Notwithstandingtheissueofanoticeasstatedabove,thearbitrationofsuchaclaimordisputeshallnotcommenceunlessa

nattempthasinthefirstinstancebeenmadebythepartiestosettlesuchclaimordisputeamicablywithorwithouttheassista
nceofthirdparties.Proof of such attempt shall be required.

1024 TheArbitratorshall,withoutprejudicetothegeneralityothispowers,havepowerstodirectsuchmeasurements,comput

ations,orvaluationsasmayinhisopinionbedesirableinordertodeterminetherightsofthepartiesandassessandawardan
ysumswhichoughttohavebeenthesubjectoforincludedinanyduepayments.

Page 49 of 65



1025 NeitherPartyshallbelimitedintheproceedingsbeforethearbitratorstotheevidence,ortothereasonsforthedisputegive
ninitsnoticeofaclaimordispute.

1026 Arbitrationmaybecommencedpriortoorafterdeliveryofthegoods. TheobligationsofthePartiesshallnotbealteredbyr
easonofanyarbitrationbeingconductedduringtheprogressofthedeliveryofgoods.

1027 ThetermsoftheremunerationofeachorallthemembersofArbitrationshallbemutuallyagreeduponbythePartieswhena
greeingthetermsofappointment. EachPartyshallberesponsibleforpayingone-halfofthisremuneration.

103 Arbitration Proceedings

1031 Arbitrationproceedingswithnationalsupplierswillbeconductedinaccordancewiththe ArbitrationLawsofKenya.Inc
aseofanyclaimordispute,suchclaimordisputeshallbenotifiedinwritingbyeitherpartytotheotherwitharequesttosubm
itittoarbitrationandtoconcurintheappointmentofanArbitratorwithinthirtydaysofthenotice. Thedisputeshallbereferr
edtothearbitrationandfinaldecisionofapersonorpersonstobeagreedbetweentheparties.Failingagreementtoconcuri
ntheappointmentofanArbitrator,the Arbitratorshallbeappointed,ontherequestoftheapplyingparty,bytheChairman
orViceChairmanofanyofthefollowingprofessionalinstitutions;

1)  KenyaNationalChamberofCommerce
ii)  CharteredInstituteofArbitrators(KenyaBranch)
iii) TheLawSocietyofKenya

1032 Theinstitutionwrittentofirstbytheaggrievedpartyshalltakeprecedenceoverallotherinstitutions.
1033 Alternative Arbitration Proceedings

Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitration(NCIA )whichoffersaneutral
venuefortheconductofnationalandinternationalarbitrationwithcommitmenttoprovidinginstitutionalsupporttothea
rbitralprocess.

104 Arbitration with Foreign Suppliers

1041 ArbitrationwithforeignsuppliersshallbeconductedinaccordancewiththearbitrationrulesoftheUnitedNationsCom
missiononInternational TradeLaw(UNCITRAL);orwithproceedingsadministeredbythelnternational ChamberofC
ommerce(ICC)andconductedunderthe[CCRulesofArbitration;byoneormorearbitratorsappointedinaccordancewit
hsaidarbitrationrules.

1042 TheplaceofarbitrationshallbealocationspecifiedintheSCC;andthearbitrationshallbeconductedinthelanguageforco
mmunicationsdefinedinSub-Clause1.4[LawandLanguage].

105 Alternative Arbitration Proceedings

Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitration(NCIA )whichoffersaneutral
venuefortheconductofnationalandinternationalarbitrationwithcommitmenttoprovidinginstitutionalsupporttothea
rbitralprocess.

106 Failure to Comply with Arbitrator’s Decision
1061 TheawardofsuchArbitratorshallbefinalandbindingupontheparties.

10.6.1IntheeventthataPartyfailstocomplywithafinalandbindingArbitrator'sdecision,thentheotherPartymay, withoutprej
udicetoanyotherrightsitmayhave,referthemattertoacompetentcourtoflaw.

10.7 Contract operations continue
Notwithstanding any reference to arbitration herein,
a) thepartiesshallcontinuetoperformtheirrespectiveobligationsundertheContractunlesstheyotherwiseagree;and

b) theProcuringEntityshallpaytheSupplieranymoniesduetheSupplier.

11. Inspections and Audit by the Procuring Entity

11.1 TheSuppliershallkeep,andshallcauseitsSubcontractorstokeep,accurateandsystematicaccountsandrecordsinrespe
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ctoftheGoodsinsuchformanddetailsaswillclearlyidentifyrelevanttime,changesandcosts.

112 Pursuanttoparagraph2.2oflnstructiontoTenderers,theSuppliershallpermitandshallcauseitssubcontractorstopermit
,theProcuringEntityand/orpersonsappointedbytheProcuringEntityorbyotherstatutorybodiesoftheGovernmenttoi
nspecttheSiteand/ortheaccountsandrecordsrelatingtotheprocurementprocess,selectionand/orcontractexecution,a
ndtohavesuchaccountsandrecordsauditedbyauditorsappointedbytheProcuringEntity. TheSupplier'sanditsSubcont
ractors'attentionisdrawntoSub-
Clause3.1whichprovides,interalia,thatactsintendedtomateriallyimpedetheexerciseoftheProcuringEntity'sinspecti
onandauditrightsconstituteaprohibitedpracticesubjecttocontracttermination,aswellastoadeterminationofineligibi
lity.

12. Scope ofSupply
12.1 TheGoodsandRelatedServicestobesuppliedshallbeasspecifiedintheScheduleofRequirements.
13. Delivery andDocuments

13.1SubjecttoGCCSub-
Clause33.1,thedeliveryoftheGoodsandcompletionoftheRelatedServicesshallbeinaccordancewiththeListofGoods
andDeliverySchedulespecifiedintheSupplyRequirements. Thedetailsofshippingandotherdocumentstobefurnished
bytheSupplierarespecifiedintheSCC.

14. Supplier’s Responsibilities

14.1
TheSuppliershallsupplyalltheGoodsandRelatedServicesincludedintheScopeofSupplyinaccordancewithGCC
Clause12,andtheDeliveryandCompletionSchedule,asperGCCClause13.

15. Contract Price

151 PriceschargedbytheSupplierfortheGoodssuppliedandtheRelatedServicesperformedundertheContractshallnotvar
yfromthepricesquotedbytheSupplierinitsTender,withtheexceptionofanypriceadjustmentsauthorizedintheSCC.

152 Wherethecontractpriceisdifferentfromthecorrectedtenderprice,inordertoensurethesupplierisnotpaidlessormorere
lativetothecontractprice(whichwouldbethetenderprice),anypartialpaymentvaluationbasedonratesinthescheduleo
fpricesintheTender,willbeadjustedbyaplusorminuspercentage. Thepercentagealreadyworkedoutduringtendereval
uationisworkedoutasfollows:(correctedtenderprice—tenderprice)/tenderprice X100.

16. Terms ofPayment

161 TheSuppliershallrequestforpaymentbysubmittinginvoice(s),deliverynote(s)andanyotherrelevantdocumentsasspe
cifiedintheSCCtotheProcuringEntity.

162 PaymentsshallbemadepromptlybytheProcuringEntity,butnotlaterthanthirty(30)daysaftersubmissionofaninvoice
bytheSupplier,andaftertheProcuringEntityhasacceptedit.

163 WhereaProcuringEntityrejectsGoodsandRelatedServices,inpartorwholly,theprocuringEntityshallpromptlyinfor
mtheSuppliertocollect,replaceorrectifyasappropriateandgivereasonsforrejection. TheSuppliershallsubmitafreshi
nvoice,deliverynoteandanyotherrelevantdocumentsasspecifiedintheSCC.

164 ThecurrenciesinwhichpaymentsshallbemadetotheSupplierunderthisContractshallbethoseinwhichtheTenderprice
isexpressed.

165 IntheeventthattheProcuringEntityfailstopaytheSupplieranypaymentbyitsduedateorwithintheperiodsetforthinthe
SCC,theProcuringEntitymaypaytotheSupplierinterestontheamountofsuchdelayedpaymentattherateshownintheS
CC,fortheperiodofdelayuntilpaymenthasbeenmadeinfull,whetherbeforeorafterjudgmentorarbitrageaward.

17. Taxes and Duties

17.1TheSuppliershallbeentirelyresponsibleforalltaxes,duties, licensefees,andothersuchleviesincurredtodelivertheGoo
dsandRelatedServicestotheProcuringEntityatthefinaldeliverypoint.

17.3Ifanytaxexemptions,reductions,allowancesorprivilegesmaybeavailabletotheSupplierinKenya,theSuppliershallinf
ormtheProcuringEntityandtheProcuringEntityshalluseitsbesteffortstoenabletheSuppliertobenefitfromanysuchta
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18.

181

182

183

184

19.

xsavingstothemaximumallowableextent.

Performance Security

IfrequiredasspecifiedintheSCC,theSuppliershall, withintwenty-
eight(28)daysofthenotificationofcontractaward,provideaperformancesecurityfortheperformanceoftheContractint
heamountspecifiedintheSCC.

TheproceedsofthePerformanceSecurityshallbepayabletotheProcuringEntityascompensationforanylossresultingf
romtheSupplier'sfailuretocompleteitsobligationsundertheContract.

AsspecifiedintheSCC,thePerformanceSecurity,ifrequired,shallbedenominatedinthecurrency(ies)oftheContract,
orinafreelyconvertiblecurrencyacceptabletotheProcuringEntity;andshallbeinoneoftheformatsstipulatedbythePro
curingEntityintheSCC,orinanotherformatacceptabletotheProcuringEntity.

ThePerformanceSecurityshallbedischargedbytheProcuringEntityandreturnedtotheSuppliernotlaterthanthirty(30)
daysfollowingthedateofCompletionoftheSupplier'sperformanceobligationsundertheContract,includinganywarra

ntyobligations,unlessspecifiedotherwiseintheSCC.

Copyright

19.1Thecopyrightinalldrawings,documents,andothermaterialscontainingdataandinformationfurnishedtotheProcuring

20.
20.1

EntitybytheSupplierhereinshallremainvestedintheSupplier,or,iftheyarefurnishedtotheProcuringEntitydirectlyort
hroughtheSupplierbyanythirdparty,includingsuppliersofmaterials,thecopyrightinsuchmaterialsshallremainveste
dinsuchthirdparty.

Confidential Information

TheProcuringEntityandtheSuppliershallkeepconfidentialandshallnot,withoutthewrittenconsentoftheotherpartyh
ereto,divulgetoanythirdpartyanydocuments,data,orotherinformationfurnisheddirectlyorindirectlybytheotherpart
yheretoinconnectionwiththeContract,whethersuchinformationhasbeenfurnishedpriorto,duringorfollowingcompl
etionorterminationoftheContract.Notwithstandingtheabove,theSuppliermayfurnishtoitsSub-
Suppliersuchdocuments,data,andotherinformationitreceivesfromtheProcuringEntitytotheextentrequiredfortheSu
bSuppliertoperformitsworkundertheContract,inwhicheventtheSuppliershallobtainfromsuchSubSupplierunderta
kingofconfidentialitysimilartothatimposedontheSupplierunderGCCClause20.

20.2 TheProcuringEntityshallnotusesuchdocuments,data,andotherinformationreceivedfromtheSupplierforanypurpos

203
a)

b)
¢)

d)

esunrelatedtothecontract.Similarly,theSuppliershallnotusesuchdocuments,data,andotherinformationreceivedfro
mtheProcuringEntityforanypurposeotherthantheperformanceoftheContract.
TheobligationofapartyunderGCCSub-Clauses20.1and20.2above,however,shallnotapplytoinformationthat:

theProcuringEntityorSupplierneedtosharewithotherarmsofGovernmentorotherbodiesparticipatinginthefinancing
oftheContract;suchpartiesshalldedisclosedintheSCC;

noworhereafterentersthepublicdomainthroughnofaultofthatparty;

canbeproventohavebeenpossessedbythatpartyatthetimeofdisclosureandwhichwasnotpreviouslyobtained,directly
orindirectly,fromtheotherparty;or

otherwiselawfullybecomesavailabletothatpartyfromathirdpartythathasnoobligationofconfidentiality.

20.4 TheaboveprovisionsofGCCClause20shallnotinanywaymodifyanyundertakingofconfidentialitygivenbyeitheroft

20.5

21.

211

hepartiesheretopriortothedateoftheContractinrespectoftheSupplyoranypartthereof.
TheprovisionsofGCCClause20shallsurvivecompletionortermination,forwhateverreason,oftheContract.
Subcontracting
TheSuppliershallnotifytheProcuringEntityinwritingofallsubcontractsawardedundertheContractifnotalreadyspeci

fiedintheTender.Suchnotification,intheoriginal TenderorlatershallnotrelievetheSupplierfromanyofitsobligations,
duties,responsibilities,orliabilityundertheContract.
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212

22.

21

b)

¢)

23.

21

232

24.

SubcontractsshallcomplywiththeprovisionsofGCCClauses3and?7.

Specifications and Standards

TechnicalSpecificationsandDrawings

TheGoodsandRelatedServicessuppliedunderthisContractshallconformtothetechnicalspecificationsandstandards
mentionedinSectionVI,ScheduleofRequirementsand,whennoapplicablestandardismentioned,thestandardshallbe
equivalentorsuperiortotheofficialstandardswhoseapplicationisappropriatetotheGoods'countryoforigin.

TheSuppliershallbeentitledtodisclaimresponsibilityforanydesign,data,drawing,specificationorotherdocument,or
anymodificationthereofprovidedordesignedbyoronbehalfoftheProcuringEntity,bygivinganoticeofsuchdisclaimer
totheProcuringEntity.

WhereverreferencesaremadeintheContracttocodesandstandardsinaccordancewithwhichitshallbeexecuted,theedit
ionortherevisedversionofsuchcodesandstandardsshallbethosespecifiedintheScheduleofRequirements.DuringCo
ntractexecution,anychangesinanysuchcodesandstandardsshallbeappliedonlyafterapprovalbytheProcuringEntitya
ndshallbetreatedinaccordancewithGCCClause33.

Packing and Documents

TheSuppliershallprovidesuchpackingoftheGoodsasisrequiredtopreventtheirdamageordeteriorationduringtransitt
otheirfinaldestination,asindicatedintheContract. Duringtransit,thepackingshallbesufficienttowithstand,withoutli
mitation,roughhandlingandexposuretoextremetemperatures,saltandprecipitation,andopenstorage.Packingcasesi
zeandweightsshalltakeintoconsideration,whereappropriate,theremotenessofthegoods'finaldestinationandtheabse
nceofheavyhandlingfacilitiesatallpointsintransit.

Thepacking,marking,anddocumentationwithinandoutsidethepackagesshallcomplystrictlywithsuchspecialrequir
ementsasshallbeexpresslyprovidedforintheContract,includingadditionalrequirements,ifany,specifiedintheSCC,
andinanyotherinstructionsorderedbytheProcuringEntity.

Insurance

24.1UnlessotherwisespecifiedintheSCC,theGoodssuppliedundertheContractshallbefullyinsured—

25.

251

252

e)

253

26.

261

inafreelyconvertiblecurrencyfromaneligiblecountry—
againstlossordamageincidentaltomanufactureoracquisition,transportation,storage,anddelivery,inaccordancewith
theapplicableIncotermsorinthemannerspecifiedintheSCC.

Transportation and Incidental Services

UnlessotherwisespecifiedintheSCC,responsibilityforarrangingtransportationoftheGoodsshallbeinaccordancewit
hthespecifiedIncoterms.

TheSuppliermayberequiredtoprovideanyorallofthefollowingservices,includingadditionalservices,ifany,specified
inSCC:

performanceorsupervisionofon-siteassemblyand/orstart-upofthesuppliedGoods;
furnishingoftoolsrequiredforassemblyand/ormaintenanceofthesuppliedGoods;
furnishingofadetailedoperationsandmaintenancemanualforeachappropriateunitofthesuppliedGoods;

performanceorsupervisionormaintenanceand/orrepairofthesuppliedGoods,foraperiodoftimeagreedbytheparties,
providedthatthisserviceshallnotrelievetheSupplierofanywarrantyobligationsunderthisContract;and

trainingoftheProcuringEntity'spersonnel,attheSupplier'splantand/oron-site,inassembly,start-
up,operation,maintenance,and/orrepairofthesuppliedGoods.

PriceschargedbytheSupplierforincidentalservices,ifnotincludedintheContractPricefortheGoods,shallbeagreedup
oninadvancebythepartiesandshallnotexceedtheprevailingrateschargedtootherpartiesbytheSupplierforsimilarserv
ices

Inspections and Tests

TheSuppliershallatitsownexpenseandatnocosttotheProcuringEntitycarryoutallsuchtestsand/orinspectionsoftheG
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262

263

264

265

266

267

268

27.

oodsandRelatedServicesasarespecifiedintheSCC.

TheinspectionsandtestsmaybeconductedonthepremisesoftheSupplieroritsSubcontractor,atpointofdelivery,and/o
rattheGoods'finaldestination,orinanotherplaceinKenyaasspecifiedintheSCC.SubjecttoGCCSub-
Clause26.3,ifconductedonthepremisesoftheSupplieroritsSubcontractor,allreasonablefacilitiesandassistance,incl
udingaccesstodrawingsandproductiondata,shallbefurnishedtotheinspectorsatnochargetotheProcuringEntity.

TheProcuringEntityoritsdesignatedrepresentativeshallbeentitledtoattendthetestsand/orinspectionsreferredtoinG
CCSub-
Clause26.2,providedthattheProcuringEntitybearallofitsowncostsandexpensesincurredinconnectionwithsuchatte
ndanceincluding,butnotlimitedto,alltravellingandboardandlodgingexpenses.

WhenevertheSupplierisreadytocarryoutanysuchtestandinspection,itshallgiveareasonableadvancenotice,includin
gtheplaceandtime,totheProcuringEntity. TheSuppliershallobtainfromanyrelevantthirdpartyormanufactureranyne
cessarypermissionorconsenttoenabletheProcuringEntityoritsdesignatedrepresentativetoattendthetestand/orinspe
ction.

TheProcuringEntitymayrequiretheSuppliertocarryoutanytestand/orinspectionnotrequiredbytheContractbutdeem
ednecessarytoverifythatthecharacteristicsandperformanceoftheGoodscomplywiththetechnicalspecificationscode
sandstandardsundertheContract,providedthattheSupplier'sreasonablecostsandexpensesincurredinthecarryingout
ofsuchtestand/orinspectionshallbeaddedtotheContractPrice.Further,ifsuchtestand/orinspectionimpedestheprogre
ssofmanufacturingand/ortheSupplier'sperformanceofitsotherobligationsundertheContract,dueallowancewillbem
adeinrespectoftheDeliveryDatesandCompletionDatesandtheotherobligationssoaffected.

TheSuppliershallprovidetheProcuringEntitywithareportoftheresultsofanysuchtestand/orinspection.

TheProcuringEntitymayrejectanyGoodsoranypartthereofthatfailtopassanytestand/orinspectionordonotconformt

othespecifications. TheSuppliershalleitherrectifyorreplacesuchrejectedGoodsorpartsthereoformakealterationsne

cessarytomeetthespecificationsatnocosttotheProcuringEntity,andshallrepeatthetestand/orinspection,atnocosttoth
eProcuringEntity,upongivinganoticepursuanttoGCCSub-Clause26.4.

TheSupplieragreesthatneithertheexecutionofatestand/orinspectionoftheGoodsoranypartthereof,northeattendanc
ebytheProcuringEntityoritsrepresentative,northeissueofanyreportpursuanttoGCCSub-

Clause26.6,shallreleasetheSupplierfromanywarrantiesorotherobligationsundertheContract.

Liquidated Damages

27.1ExceptasprovidedunderGCCClause32,iftheSupplierfailstodeliveranyoralloftheGoodsbytheDate(s)ofdeliveryorp

28.

281

282

283

284

erformtheRelatedServiceswithintheperiodspecifiedintheContract,theProcuringEntitymaywithoutprejudicetoallit
sotherremediesundertheContract,deductfromtheContractPrice,asliquidateddamages,asumequivalenttothepercen
tagespecifiedintheSCCofthedeliveredpriceofthedelayedGoodsorunperformedServicesforeachweekorpartthereof
ofdelayuntilactualdeliveryorperformance,uptoamaximumdeductionofthepercentagespecifiedinthoseSCC.Oncet
hemaximumisreached,theProcuringEntitymayterminatetheContractpursuanttoGCCClause35.

Warranty

TheSupplierwarrantsthatalltheGoodsarenew,unused,andofthemostrecentorcurrentmodels,andthattheyincorporat
eallrecentimprovementsindesignandmaterials,unlessprovidedotherwiseintheContract.

SubjecttoGCCSub-
Clause22.1(b),theSupplierfurtherwarrantsthattheGoodsshallbefreefromdefectsarisingfromanyactoromissionofth
eSupplierorarisingfromdesign,materials,andworkmanship,undernormaluseintheconditionsprevailinginthecountr
yoffinaldestination.

UnlessotherwisespecifiedintheSCC,thewarrantyshallremainvalidfortwelve(12)monthsaftertheGoods,oranyporti
onthereofasthecasemaybe,havebeendeliveredtoandacceptedatthefinaldestinationindicatedintheSCC,orforeighte
en(18)monthsafterthedateofshipmentfromtheportorplaceofloadinginthecountryoforigin,whicheverperiodconclu
desearlier.

TheProcuringEntityshallgivenoticetotheSupplierstatingthenatureofanysuchdefectstogetherwithallavailableevide
ncethereof,promptlyfollowingthediscoverythereof. TheProcuringEntityshallaffordallreasonableopportunityforth
eSuppliertoinspectsuchdefects.

Page 54 of 65



285 Uponreceiptofsuchnotice,theSuppliershall, withintheperiodspecifiedintheSCC,expeditiouslyrepairorreplacethed

286

29.

291

a)
b)

efectiveGoodsorpartsthereof,atnocosttotheProcuringEntity.

Ithavingbeennotified,theSupplierfailstoremedythedefectwithintheperiodspecifiedintheSCC,theProcuringEntity
mayproceedtotakewithinareasonableperiodsuchremedialactionasmaybenecessary,attheSupplier'sriskandexpens
eandwithoutprejudicetoanyotherrightswhichtheProcuringEntitymayhaveagainsttheSupplierundertheContract.

Patent Indemnity

TheSuppliershall,subjecttotheProcuringEntity'scompliancewithGCCSub-
Clause29.2,indemnifyandholdharmlesstheProcuringEntityanditsemployeesandofficersfromandagainstanyandall
suits,actionsoradministrativeproceedings,claims,demands,losses,damages,costs,andexpensesofanynature,includ
ingattorney'sfeesandexpenses,whichtheProcuringEntitymaysufferasaresultofanyinfringementorallegedinfringe
mentofanypatent,utilitymodel,registereddesign,trademark,copyright,orotherintellectualpropertyrightregisteredo
rotherwiseexistingatthedateoftheContractbyreasonof:

theinstallationoftheGoodsbytheSupplierortheuseoftheGoodsinthecountrywheretheSiteislocated;and
thesaleinanycountryoftheproductsproducedbytheGoods.

SuchindemnityshallnotcoveranyuseoftheGoodsoranypartthereofotherthanforthepurposeindicatedbyortobereasonably

292

293

294

295

30.

301

b)

31.

311

inferredfromtheContract,neitheranyinfringementresultingfromtheuseoftheGoodsoranypartthereof,oranyproduct
sproducedtherebyinassociationorcombinationwithanyotherequipment,plant,ormaterialsnotsuppliedbytheSuppli
er,pursuanttotheContract.

IfanyproceedingsarebroughtoranyclaimismadeagainsttheProcuringEntityarisingoutofthemattersreferredtoinGC
CSub-
Clause29.1,theProcuringEntityshallpromptlygivetheSupplieranoticethereof,andtheSuppliermayatitsownexpense
andintheProcuringEntity'snameconductsuchproceedingsorclaimandanynegotiationsforthesettlementofanysuchp
roceedingsorclaim.

IftheSupplierfailstonotifytheProcuringEntitywithintwenty-
eight(28)daysafterreceiptofsuchnoticethatitintendstoconductanysuchproceedingsorclaim,thentheProcuringEntit
yshallbefreetoconductthesameonitsownbehalf.

TheProcuringEntityshall,attheSupplier'srequest,affordallavailableassistancetotheSupplierinconductingsuchproc
eedingsorclaim,andshallbereimbursedbytheSupplierforallreasonableexpensesincurredinsodoing.

TheProcuringEntityshallindemnifyandholdharmlesstheSupplieranditsemployees,officers,andSubcontractorsfro

mandagainstanyandallsuits,actionsoradministrativeproceedings,claims,demands,losses,damages,costs,andexpe

nsesofanynature,includingattorney'sfeesandexpenses,whichtheSuppliermaysufferasaresultofanyinfringementor
allegedinfringementofanypatent,utilitymodel,registereddesign,trademark,copyright,orotherintellectualpropertyr
ightregisteredorotherwiseexistingatthedateoftheContractarisingoutoforinconnectionwithanydesign,data,drawin

g,specification,orotherdocumentsormaterialsprovidedordesignedbyoronbehalfoftheProcuringEntity.

LimitationofLiability
Exceptincasesofcriminalnegligenceorwillfulmisconduct,

theSuppliershallnotbeliabletotheProcuringEntity, whetherincontract,tort,orotherwise,foranyindirectorconsequen
tiallossordamage,lossofuse,lossofproduction,orlossofprofitsorinterestcosts,providedthatthisexclusionshallnotap
plytoanyobligationoftheSuppliertopayliquidateddamagestotheProcuringEntity,and

theaggregateliabilityoftheSuppliertotheProcuringEntity,whetherundertheContract,intortorotherwise,shallnotexc
eedthetotal ContractPrice,providedthatthislimitationshallnotapplytothecostofrepairingorreplacingdefectiveequip
ment,ortoanyobligationofthesuppliertoindemnifytheProcuringEntitywithrespecttopatentinfringement.

Change in Laws and Regulations

UnlessotherwisespecifiedintheContract,ifafterthedateof30dayspriortodateofTendersubmission,anylaw,regulatio
n,ordinance,orderorbylawhavingtheforceoflawisenacted,promulgated,abrogated,orchangedinKenya(whichshall
bedeemedtoincludeanychangeininterpretationorapplicationbythecompetentauthorities)thatsubsequentlyaffectst
heDeliveryDateand/ortheContractPrice,thensuchDeliveryDateand/orContractPriceshallbecorrespondinglyincre
asedordecreased,totheextentthattheSupplierhastherebybeenaffectedintheperformanceofanyofitsobligationsunde
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32.

321

322

323

33.

331

332

333

334

336
a)

b)

rtheContract.Notwithstandingtheforegoing,suchadditionalorreducedcostshallnotbeseparatelypaidorcreditedifthe
samehasalreadybeenaccountedforinthepriceadjustmentprovisionswhereapplicable,inaccordancewithGCCClaus
els.

Force Majeure

TheSuppliershallnotbeliableforforfeitureofitsPerformanceSecurity,liquidateddamages,orterminationfordefaultif
andtotheextentthatitsdelayinperformanceorotherfailuretoperformitsobligationsundertheContractistheresultofane
ventofForceMajeure.

ForpurposesofthisClause, ‘ForceMajeure”meansaneventorsituationbeyondthecontroloftheSupplierthatisnotfores
eeable,isunavoidable,anditsoriginisnotduetonegligenceorlackofcareonthepartoftheSupplier.Sucheventsmayincl
ude,butnotbelimitedto,actsoftheProcuringEntityinitssovereigncapacity,warsorrevolutions,fires,floods,epidemics
,quarantinerestrictions,andfreightembargoes.

IfaForceMajeuresituationarises,theSuppliershallpromptlynotifytheProcuringEntityinwritingofsuchconditionand
thecausethereof. UnlessotherwisedirectedbytheProcuringEntityinwriting,theSuppliershallcontinuetoperformitso
bligationsundertheContractasfarasisreasonablypractical,andshallseekallreasonablealternativemeansforperforma
ncenotpreventedbytheForceMajeureevent.

Change Orders and Contract Amendments
TheProcuringEntitymayatanytimeordertheSupplierthroughnoticeinaccordanceGCCClause8,tomakechangeswit

hinthegeneralscopeoftheContractinanyoneormoreofthefollowing:

drawings,designs,orspecifications,whereGoodstobefurnishedundertheContractaretobespecificallymanufacturedf
ortheProcuringEntity;

themethodofshipmentorpacking;

theplaceofdelivery;and

theRelatedServicestobeprovidedbytheSupplier.
Ifanysuchchangecausesanincreaseordecreaseinthecostof,orthetimerequiredfor,theSupplier'sperformanceofanypr
ovisionsundertheContract,anequitableadjustmentshallbemadeintheContractPriceorintheDelivery/CompletionSc
hedule,orboth,andtheContractshallaccordinglybeamended. AnyclaimsbytheSupplierforadjustmentunderthisClau

semustbeassertedwithintwenty-
eight(28)daysfromthedateoftheSupplier'sreceiptoftheProcuringEntity'schangeorder.

PricestobechargedbytheSupplierforanyRelatedServicesthatmightbeneededbutwhichwerenotincludedintheContr
actshallbeagreeduponinadvancebythepartiesandshallnotexceedtheprevailingrateschargedtootherpartiesbytheSu
pplierforsimilarservices.

ValueEngineering: TheSuppliermayprepare,atitsowncost,avalueengineeringproposalatanytimeduringtheperfor
manceofthecontract. Thevalueengineeringproposalshall,ataminimum,includethefollowing;
theproposedchange(s),andadescriptionofthedifferencetotheexistingcontractrequirements;

afullcost/benefitanalysisoftheproposedchange(s)includingadescriptionandestimateofcosts(includinglifecyclecos
ts)theProcuringEntitymayincurinimplementingthevalueengineeringproposal;and

adescriptionofanyeffect(s)ofthechangeonperformance/functionality.

TheProcuringEntitymayacceptthevalueengineeringproposaliftheproposaldemonstratesbenefitsthat:
acceleratesthedeliveryperiod;or

reducestheContractPriceorthelifecyclecoststotheProcuringEntity;or
improvesthequality,efficiencyorsustainabilityoftheGoods;or
yieldsanyotherbenefitstotheProcuringEntity, withoutcompromisingthenecessaryfunctionsoftheFacilities.

IfthevalueengineeringproposalisapprovedbytheProcuringEntityandresultsin:

areductionoftheContractPrice;theamounttobepaidtotheSuppliershallbethepercentagespecifiedintheSC Cofthered
uctionintheContractPrice;or

anincreaseintheContractPrice;butresultsinareductioninlifecyclecostsduetoanybenefitdescribedin
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(a) to(d)above,theamounttobepaidtotheSuppliershallbethefullincreaseintheContractPrice.

337 Subjecttotheabove,novariationinormodificationofthetermsoftheContractshallbemadeexceptbywrittenamendmen
tsignedbytheparties.

34. Extensions of Time

341 IfatanytimeduringperformanceoftheContract,theSupplieroritssubcontractorsshouldencounterconditionsimpedin
gtimelydeliveryoftheGoodsorcompletionofRelatedServicespursuanttoGCCClause13,theSuppliershallpromptlyn
otifytheProcuringEntityinwritingofthedelay,itslikelyduration,anditscause. Assoonaspracticableafterreceiptofthe
Supplier'snotice,theProcuringEntityshallevaluatethesituationandmayatitsdiscretionextendtheSupplier'stimeforp
erformance,inwhichcasetheextensionshallberatifiedbythepartiesbyamendmentoftheContract.

342 ExceptincaseofForceMajeure,asprovidedunderGCCClause32,adelaybytheSupplierintheperformanceofitsDelive
ryandCompletionobligationsshallrendertheSupplierliabletotheimpositionofliquidateddamagespursuanttoGCCCI
ause26,unlessanextensionoftimeisagreedupon,pursuanttoGCCSub-Clause34.1.

35. Termination

351 TerminationforDefault

a)  TheProcuringEntity,withoutprejudicetoanyotherremedyforbreachofContract,bywrittennoticeofdefaultsenttothe
Supplier,mayterminatetheContractinwholeorinpart:

i)  iftheSupplierfailstodeliveranyoralloftheGoodswithintheperiodspecifiedintheContract,orwithinanyextensionther
eofgrantedbytheProcuringEntitypursuanttoGCCClause34;

ii)  iftheSupplierfailstoperformanyotherobligationundertheContract;or

i) iftheSupplier,inthejudgmentoftheProcuringEntityhasengagedinFraudandCorruption,asdefinedinparagraph2.2ao
ftheAppendixtotheGCC,incompetingfororinexecutingtheContract.

b) IntheeventtheProcuringEntityterminatestheContractinwholeorinpart,pursuanttoGCCClause35.1(a),theProcuring
Entitymayprocure,uponsuchtermsandinsuchmannerasitdeemsappropriate, GoodsorRelatedServicessimilartothos
eundeliveredornotperformed,andtheSuppliershallbeliabletotheProcuringEntityforanyadditionalcostsforsuchsimi
larGoodsorRelatedServices.However,theSuppliershallcontinueperformanceoftheContracttotheextentnottermina
ted.

352 Termination for Insolvency.

TheProcuringEntitymayatanytimeterminatetheContractbygivingnoticetotheSupplieriftheSupplierbecomesbankruptor
otherwiseinsolvent.Insuchevent,terminationwillbewithoutcompensationtotheSupplier,providedthatsuchterminat
ionwillnotprejudiceoraffectanyrightofactionorremedythathasaccruedorwillaccruethereaftertotheProcuringEntity

352 Termination for Convenience.

a) TheProcuringEntity,bynoticesenttotheSupplier,mayterminatetheContract,inwholeorinpart,atanytimeforitsconve
nience. ThenoticeofterminationshallspecifythatterminationisfortheProcuringEntity'sconvenience,theextenttowhi
chperformanceoftheSupplierundertheContractisterminated,andthedateuponwhichsuchterminationbecomeseffect
ive.

b) TheGoodsthatarecompleteandreadyforshipmentwithintwenty-
eight(28)daysaftertheSupplier'sreceiptofnoticeofterminationshallbeacceptedbytheProcuringEntityattheContractt
ermsandprices.FortheremainingGoods,theProcuringEntitymayelect:

i)  tohaveanyportioncompletedanddeliveredattheContracttermsandprices;and/or

il) tocanceltheremainderandpaytotheSupplieranagreedamountforpartiallycompletedGoodsandRelatedServicesandf
ormaterialsandpartspreviouslyprocuredbytheSupplier.

36. Assignment

36.1
NeithertheProcuringEntitynortheSuppliershallassign,inwholeorinpart,theirobligationsunderthisContract,exc
eptwithpriorwrittenconsentoftheotherparty.

37. Export Restriction

37.1
NotwithstandinganyobligationundertheContracttocompleteallexportformalities,anyexportrestrictionsattribut
abletotheProcuringEntity,toKenya,ortotheuseoftheproducts/goods,systemsorservicestobesupplied, whicharisefr
omtraderegulationsfromacountrysupplyingthoseproducts/goods,systemsorservices,andwhichsubstantiallyimped
etheSupplierfrommeetingitsobligationsundertheContract,shallreleasetheSupplierfromtheobligationtoprovidedel
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iveriesorservices,alwaysprovided,however,thattheSuppliercandemonstratetothesatisfactionoftheProcuringEntit
ythatithascompletedallformalitiesinatimelymanner,includingapplyingforpermits,authorizationsandlicensesnece
ssaryfortheexportoftheproducts/goods,systemsorservicesunderthetermsoftheContract. TerminationoftheContract
onthisbasisshallbefortheProcuringEntity'sconveniencepursuanttoSub-Clause35.3.

SECTION VII - SPECIAL CONDITIONS OF CONTRACT

ThefollowingSpecialConditionsofContract(SCC)shallsupplementand/oramendtheGeneral ConditionsofContract(GC
C).Wheneverthereisaconflict,theprovisionshereinshallprevailoverthoseinthe GCC.

SECTION VII - SPECIAL CONDITIONS OF CONTRACT

The following Special Conditions of Contract (SCC) shall supplement and / or amend the General Conditions
of Contract (GCC). Whenever there is a conflict, the provisions herein shall prevail over those in the GCC.

[The Procuring Entity shall select insert the appropriate wording using the samples below or other acceptable
wording, and delete the text in italics]

Number of GC | Amendments of, and Supplements to, Clauses in the General Conditions of Contract
Clause

GCC1.1(h) The Procuring Entity is: [National Housing Corporation]

GCC4.2(a) The meaning of the trade terms shall be as prescribed by Inco-terms. If the meaning of
any trade term and the rights and obligations of the parties thereunder shall not be as
prescribed by Inco-terms, they shall be as prescribed by: [exceptional; refer to other
internationally accepted trade terms]

GCC4.2(b) The version edition of Incoterms shall be INCOTERMS 2015

GCC8.1 For notices, the Procuring Entity’s address shall be:
Managing Director
National Housing Corporation

Agha Khan Walk, Nairobi
P.0.Box 30257 00100 Nairobi
info@nhckenya.go.ke
GCC104.2 The place of arbitration shall be Nairobi Kenya.
GCC13.1 Details of Shipping and other Documents to be furnished by the Supplier are [such as a

negotiable bill of lading, a non-negotiable sea way bill, an airway bill, a railway
consignment note, a road consignment note, insurance certificate, Manufacturer’s or
Supplier’s warranty certificate, inspection certificate issued by nominated inspection
agency, Supplier’s factory shipping detailsetc.].

GCC 15.1 The prices charged for the Goods supplied and the related Services performed [“shall
not,”’] be adjustable.

GCC16.1 Sample provision

GCC 16.1—The method and conditions of payment to be made to the Supplier under this
Contract shall be within thirty (30) days after delivery and Inspection &acceptance by the
Procuring Entity.

GCC16.5 The payment-delay period after which the Procuring Entity shall pay interest to the
supplier shall be [60] days. Subject to Inspection and Acceptance. Rejected goods will be
at suppliers cost and the Corporation will have no liability whatsoever

GCC18.1 A Performance Security “shall not” be required

GCC 18.3 N/A

GCC 184 N/A

GCC23.2 The packing, marking and documentation within and outside the packages shall be: as

required by law.
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GCC 241 The insurance coverage shall be as specified in the Inco-terms.

GCC 251 Responsibility for transportation of the Goods shall be with the suppler.

GCC25.2 N/A

GCC 26.1 The inspections and tests to confirm conformance with specifications shall be done before
payment is processed.

GCC 26.2 The Inspections and tests shall be conducted at NHC EPS Factory and Kenya Bureau of
Standards

GCC27.1 N/A

GCC271 N/A

GCC28.3
All goods must conform with the specifications and the approved sample

GCC 28.5, | N/A

GCC 28.6

GCC33.6 N/A
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SECTION VIII - CONTRACT FORMS
FORM No.1:NOTIFICATIONOFINTENTIONTOAWARD

FORMAT

L FortheattentionofTenderer'sAuthorizedRepresentative

D Name:_[insertAuthorizedRepresentative'sname]

i)  Address: [insertAuthorizedRepresentative'sAddress]

iii)  Telephone: [insertAuthorizedRepresentative'stelephone/faxnumbers]
iv)  EmailAddress: [insertAuthorizedRepresentative'semailaddress]

[IMPORTANT:insert the date that this Notification is transmitted to Tenderers.The Notification must be sent to all

Tenderers simultaneously. Thismeansonthesamedateandasclosetothesametimeaspossible. |

2 Dateoftransmission: [email]on[date] (localtime)

This Notification is sent by (Name and designation)

3 NotificationofIntentionto Award

D Employer: [insertthenameoftheEmployer]

il)  Project:[insertnameofproject]

iii)  Contracttitle: [insertthenameofthecontract]

iv)  Country: [insertcountrywherel TTisissued]

v)  ITTNo: [insertITTreferencenumberfromProcurementPlan]
ThisNotificationofIntentiontoAward(Notification)notifiesyouofourdecisiontoawardtheabovecontract. The
transmission of this Notification begins the Standstill Period.During the Standstill Period, you may:

4, Requestadebriefinginrelationtotheevaluationofyourtender

SubmitaProcurement-relatedComplaintinrelationtothedecisiontoawardthecontract.

Thesuccessfultenderer

NameofsuccessfulTender

Addressofthesuccessful Tender

Contractpriceofthesuccessful TenderKenyaShillings
(inwords

)

b)

OtherTenderers

Names of all Tenderers that submitted a
Tender.IftheTender'spricewasevaluatedincludetheevaluatedpriceaswellastheTenderpriceasreadout. ForTendersnoteva
luated,giveonemainreasontheTenderwasunsuccessful.

S/No. | Name of Tender Tender Price | Tender’s evaluated | One Reason Why Not Evaluated

as read price (Note a)
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out

DB |W(IN|—

(Note a)State NE if not evaluated

5

a)
b)

¢)

d)

Howtorequestadebriefing
DEADLINE:Thedeadlinetorequestadebriefingexpiresatmidnighton[insertdate](localtime).

YoumayrequestadebriefinginrelationtotheresultsoftheevaluationofyourTender.Ifyoudecidetorequestadebriefing
yourwrittenrequestmustbemadewithinthree(3)BusinessDaysofreceiptofthisNotificationofIntentiontoAward.

Providethecontractname,referencenumber,nameoftheTenderer,contactdetails;andaddresstherequestfordebriefin
gasfollows:

Attention:___[insertfullnameofperson,ifapplicable]

Title/position: [insert title/position]
Agency: [insertnameofEmployer]
Emailaddress: [insertemailaddress]

Ifyourrequestforadebriefingisreceivedwithinthe3Daysdeadline,wewillprovidethedebriefingwithinfive(5)Busine
ssDaysofreceiptofyourrequest.Ifweareunabletoprovidethedebriefingwithinthisperiod,theStandstillPeriodshallb
eextendedbyfive(5)Daysafterthedate that
thedebriefingisprovided.Ifthishappens,wewillnotifyyouandconfirmthedatethattheextendedStandstillPeriodwille
nd.

Thedebriefingmaybeinwriting,byphone,videoconferencecallorinperson. Weshallpromptlyadviseyouinwritingho
wthedebriefingwilltakeplaceandconfirmthedateandtime.

Ifthedeadlinetorequestadebriefinghasexpired,youmaystillrequestadebriefing. Inthiscase,wewillprovidethedebrie
fingassoonaspracticable,andnormallynolaterthanfifteen(15)DaysfromthedateofpublicationoftheContractAward
Notice.

Howtomakeacomplaint

Period:Procurement-
relatedComplaintchallengingthedecisiontoawardshallbesubmittedbymidnight,[insertdate](localtime).

Providethecontractname,referencenumber,nameoftheTenderer,contactdetails;andaddresstheProcurement-
relatedComplaintasfollows:

Attention:___[insertfullnameofperson,ifapplicable]

Title/position: [inserttitle/position]
Agency: [insertnameofEmployer]
Emailaddress: [insertemailaddress]

Atthispointintheprocurementprocess,youmaysubmitaProcurement-
relatedComplaintchallengingthedecisiontoawardthecontract. Youdonotneedtohaverequested,orreceived,adebrie
fingbeforemakingthiscomplaint. Y ourcomplaintmustbesubmittedwithintheStandstillPeriodandreceivedbyusbef
oretheStandstillPeriodends.

Furtherinformation:FormoreinformationrefertothePublicProcurementandDisposalsAct2015anditsRegulationsa
vailablefromthe Websitewww.ppra.go.keoremailcomplaints@ppra.go.ke.
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Youshouldreadthesedocumentsbeforepreparingandsubmittingyourcomplaint.
e)  Therearefouressentialrequirements:

1) You must be an ‘interested party’.Inthiscase,that means
aTendererwhosubmittedaTenderinthistenderingprocess,andistherecipientofaNotificationoflntentiontoAward.

i)  Thecomplaintcanonlychallengethedecisiontoawardthecontract.
iii)  You must submit the complaint within the period stated above.

iv)  Youmustinclude,inyourcomplaint,alloftheinformationrequiredto support ourcomplaint.

7. Standstill Period

1) DEADLINE:TheStandstillPeriodisduetoendatmidnighton[insertdate](localtime).

i1)  TheStandstillPeriodlasts fourteen (14)DaysafterthedateoftransmissionofthisNotificationofIntentiontoAward.
iii)  TheStandstillPeriodmaybeextendedasstatedinparagraphSection5(d)above.

IfyouhaveanyquestionsregardingthisNotificationpleasedonothesitatetocontactus.

On behalf of the Employer:

Signature:

Name:

Title/position:

Telephone:

Email:
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FORM NO. 2 - REQUEST FOR REVIEW

FORM FOR REVIEW(r.203(1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO................ OF.....cucuueee. 20.........
BETWEEN
...................................................................... APPLICANT
AND
....................................... RESPONDENT (Procuring Entity)
Request for review of the decision of the............... (Name of the Procuring Entity of ............... dated the...day of
............. 20..........in the matter of Tender No..............of ..............20..... for .........(Tender description).
REQUEST FOR REVIEW
We. oo ,the above named Applicant(s), of address: Physical address................ P. O. Box
No.ooeenn. Tel. No........ Email ............... , hereby request the Public Procurement Administrative Review Board to review
the whole/part of the above mentioned decision on the following grounds , namely:
1.
2.

By this memorandum, the Applicant requests the Board for an order/orders that:

1.

2.

SIGNED ...........ce.e. (Applicant) Dated on................ dayof............... /...20......

FOR OFFICIAL USE ONLY Lodged with the Secretary Public Procurement Administrative Review Board on............ day of
2200

SIGNED

Board Secretary
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FORM NO. 3LETTER OF AWARD

[Use letterhead paper of the Procuring Entity]

[Date]
To: [name and address of the Supplier]
Subject: Notification of Award Contract No..........
ThisistonotifyyouthatyourTenderdated [insertdate]forexecutionofthe

[insertnameofthecontractandidentificationnumber,asgivenintheSCC]fortheAccept

edContractAmountof
[insertamountinnumbersandwordsandnameofcurrency],ascorrectedandmodifiedina
ccordancewiththelnstructionstotenderersisherebyacceptedbyourAgency.

YouarerequestedtofurnishthePerformanceSecuritywithin30daysinaccordancewiththeConditionsofContract,usingfort
hatpurposetheofthePerformanceSecurityFormincludedinSectionX,ContractForms,oftheTenderingdocument.

Authorized Signature:

Name and Title of Signatory:

Name of Agency:

Attachment:Contract Agreement
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FORM NO.4-CONTRACTAGREEMENT
[Thesuccessfultenderershallfillinthisforminaccordancewiththeinstructionsindicated]

THIS AGREEMENT made the [insert:number] day of [insert:month],

[insert:year|. BETWEEN(1)
[insertcompletenameofProcuringEntityandhavingitsprincipalplaceofbusinessat[insert:address
ofProcuringEntity](hereinaftercalled“ProcuringEntity”),oftheonepart;and(2)
[insertnameofSupplier],acorporationincorporatedunderthelawsof] insert:countryofSupplier]an
dhavingitsprincipalplaceofbusinessat

[insert:addressofSupplier](hereinaftercalled“theSupplier”),oftheotherpart.

1. WHEREAStheProcuringEntityinvitedTendersforcertainGoodsandancillaryservices,viz.,

[insertbriefdescriptionofGoodsandServices]andhasacceptedaTenderbytheSupplierforthesupplyofthoseGoodsandServ
ices,theProcuringEntityandtheSupplieragreeasfollows:

i)  InthisAgreementwordsandexpressionsshallhavethesamemeaningsasarerespectivelyassignedtothemintheContrac
tdocumentsreferredto.

i1)  ThefollowingdocumentsshallbedeemedtoformandbereadandconstruedaspartofthisAgreement. This ~ Agreement
shall prevail over all other contract documents.

a) TheLetterofAcceptance

b) TheLetterofTender

¢) The Addenda Nos. (ifany)

d) SpecialConditionsofContract

e) GeneralConditionsofContract

f)  TheSpecification(includingScheduleofRequirementsand TechnicalSpecifications)

g) thecompletedSchedules(includingPriceSchedules)

h) anyotherdocumentlistedinGCCasformingpartoftheContract

iii) InconsiderationofthepaymentstobemadebytheProcuringEntitytotheSupplierasspecifiedinthisAgreement,theSupp

lierherebycovenantswiththeProcuringEntitytoprovidetheGoodsandServicesandtoremedydefectsthereininconfor
mityinallrespectswiththeprovisionsoftheContract.

2. TheProcuringEntityherebycovenantstopaytheSupplierinconsiderationoftheprovisionoftheGoodsandServicesand
theremedyingofdefectstherein,theContractPriceorsuchothersumasmaybecomepayableundertheprovisionsoftheC

ontractatthetimesandinthemannerprescribedbytheContract.

3. INWITNESSwhereofthepartiesheretohavecausedthisAgreementtobeexecutedinaccordancewiththelawsofKenya
ontheday,monthandyearindicatedabove.

For and on behalf of the Procuring Entity

Signed: [insert signature]

Inthecapacityof. [inserttitleorotherappropriatedesignation]Inthepresenceof

[insertidentificationofofficialwitness]ForandonbehalfoftheSupplier

Signed: [insertsignatureofauthorizedrepresentative(s)oftheSupplier|inthecapacityof

[inserttitleorotherappropriatedesignation]inthepresenceof

[insertidentificationofofficialwitness]




